Page 1

TITLE: ARTICLE: ENFORCING IMPAIRED DRIVING LAWS AGAINST
HOSPITALIZED DRIVERS: THE INTERSECTION OF HEALTHCARE,
PATIENT CONFIDENTIALITY, AND LAW ENFORCEMENT
AUTHOR: Erika Chamberlain* & Robert Solomon+
CITED:
Review of Legal and Social Issues (April, 2010) 29 W.R.L.S.I. 45

LENGTH: 23440 words
COPYRIGHT: Copyright (c) 2010 Windsor Review of Legal and Social Issues Windsor Review of Legal and Social Issues

BIOGRAPHY:

* Dr. Erika Chamberlain is an Assistant Professor at the Faculty of Law, University of
Western Ontario. She has published in the areas of tort law, impaired driving law, and alcohol
policy, with a particular interest in the powers and liability of police.
+ R. Solomon, Professor, Faculty of Law, The University of Western Ontario, and National
Director of Legal Policy, MADD Canada. Professor Solomon has been engaged in research
and teaching on alcohol and drug policy, and tort and h ealth care law for over 35 years. He
has published widely in these fields, and has served as a consultant with government and
non-government agencies in Canada and abroad.

HIGHLIGHTS:
ABSTRACT
Many impaired drivers who are taken to hospital following a crash escape conviction under the
Criminal Code. This is due, in large part, to the legal and practical difficulties of gathering evidence
of blood-alcohol concent ration in the hospital setting. This article examines the Criminal Code's
existing blood sample provisions and their interpretation by the courts. The law, as it currently
stands, creates an unworkable situation for both law enforcem ent and hospital personnel. The
courts have imposed stringent and narrow requirements for the demand and seizure of blood
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samples, without adequately accounting for the equally stringent requirements of patient
confidentiality. The result is that many impaired drivers are never appropriately sanctioned. Using
models of blood sample provisions from comparable democracies, this article proposes a solution
where the rights and obligations of all parties are more clearly defined, s carce resources are used
more effectively, and credible evidence is preserved in a greater number of cases.
RESUME
Beaucoup de conducteurs aux facultés affaiblies qui sont conduits à l'hopital après un accident de
voiture échappe souvent à une condamnation sous le code criminel. Cela est dû en grande partie
aux difficultés juridiques et pratiques de récolter des preuves de concentration d'alcool dans le
sang dans le milieu hospitalier. Cet article examine les possibilités d'échantillon sanguin selon le
code criminel et leur interpretation par les tribunaux. La loi actuelle , crée une situation
irréalisable pour la police et le personnel hospitalier. Les tribunaux ont imposé des exigences
sévères et étroites en ce qui concerne la saisie des échantillons sanguins, sans prendre en compte
les exigences strictes du dro it de confidentialité sur le patient. A cause de cela, beaucoup de
conducteurs en état d'ébriété ne sont pas sanctionnés de façon appropriée. En utilisant des modèles
d'échantillons sanguins provenant d'autre démocraties, cet article propose une solution où les
droits et les obligations de toutes les parties sont plus clairement définies, les ressources sont mieux
utilisées et les preuves crédibles sont préservées dans la plupart des cas.
TEXT:
:
INTRODUCTION
Impaired driving is the leading criminal cause of death in Canada, accounting for approximately
1,278 deaths, 75,374 injuries, and as much as $12.7 billion in financial and social costs.1 Ironically,
the impaired drivers respon sible for these statistics are the least likely to be charged and convicted
of a criminal offence. In large part, this is a result of the legal and practical difficulties of gathering
evidence of blood-alcohol concentration (BAC) from hospitalize d impaired drivers. In many cases,
these difficulties prevent the collection of credible BAC evidence, and the driver escapes criminal
liability altogether. In many cases, the difficulties of obtaining credible BAC evidence allow the
impaire d to escape criminal liability.
This situation is frustrating to law enforcement and to the victims of impaired driving. Furthermore,
it thwarts the purpose of the 1985 Criminal Code amendments, which created the offences of
impaired driving causing bodil y harm and death.2 The amendments introduced the authority to
demand blood samples, instead of breath samples, from injured impaired drivers. These provisions
were introduced in response to concerns that impaired drivers who caused crashe s were either
escaping criminal liability altogether, or were being convicted of lesser offences that did not reflect
the seriousness of their conduct. Parliament recognized the difficulties in obtaining evidence against
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impaired driving suspec ts who were physically incapable of providing breath samples due to
injuries suffered in a crash.3 It was also acknowledged that many impaired drivers were able to
successfully avoid breathalyser testing by feigning illnesses, injuries, or even by simply demanding
that they be taken to a hospital.4 In an effort to address these problems, the 1985 amendments
authorized the police to demand blood samples from suspected impaired drivers who were
incapable of providing breath sampl es or whose physical condition made it "impracticable" to
obtain breath samples.5
Similar concerns arose with respect to impaired driving suspects who were unconscious or
otherwise incapable of responding to a police demand for a breath sample. Except in rare
circumstances, the police previously had no means of establishing an unconscious suspect's BAC or
of determining if he or she was impaired by alcohol.6 In response to these problems, the
amendments gave police authority to request a judicial warrant authorizing the taking of blood from
suspects who are unable to respond to a demand for a sample. However, the right is restricted to
motor vehicle crashes involving death or personal injury.7
The blood sample amendments were central to another political and social concern, namely, that
impaired drivers who killed or injured others were only being convicted of impaired driving, instead
of the more serious offences of ma nslaughter or criminal negligence causing bodily harm or death.8
Parliament specifically created the offences of impaired driving causing bodily harm and impaired
driving causing death to ensure that such conduct was subject to appropriate s anctions. These new
indictable offences were intended to be easier to prove and prosecute than either manslaughter or
criminal negligence.9 To better reflect the gravity of their consequences, these new offences also
carried lengthier maximum driving prohibitions and terms of imprisonment than the original
impaired driving sentences.10
Unfortunately, as this paper will discuss, the 1985 amendments have not had their intended effect.
The blood-testing provisions have been interpreted in such a way that it remains exceedingly
difficult to obtain BAC evidence from hospitalized impaired driving suspects. As a result, the vast
majority simply escape criminal charges.11 For instance, a 2004 British Columbia study reported
that only eleven percent of drivers with BACs above 0.08 percent (the Criminal Code limit) who
were hospitalized following an auto accident were convicted of any Criminal Code impaired driving
offence.12 Similarly, only sixteen percent of injured alcohol-impaired drivers, admitted to an Alberta
tertiary care trauma centre between April 1, 1995 and March 31, 2003, were convicted of any
federal impaired driving offence, even though their mean BAC was 0.19 percent, almost two and a
half times the Criminal Code limit.13 By contr ast, in Sweden, where the police have broader powers
to demand blood samples, it was reported that eighty-five percent of hospitalized drinking drivers
were convicted of impaired driving.14
The failure of the blood-testing provisions is also apparent in the charge and conviction rates for the
more serious offences of impaired driving causing death and bodily harm. While there were 1,278
deaths attributable to impaire d driving in 2006, there were only 137 charges and 36 convictions for
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impaired driving causing death.15 Similarly, there were an estimated 75,374 impaired driving
injuries in 2006, but only 842 charges and 233 convictions for impaired drivi ng causing bodily
harm.16 Even discounting for impaired drivers who kill or injure only themselves, and for
multi-casualty crashes, the fact remains that relatively few surviving impaired drivers who kill and
injure others are charged, let alone convicted, of impaired driving causing death or bodily injury.17
This paper attempts to explain the "enforcement gap" in impaired driving law and suggests potential
reforms. In particular, it explores the confused and troubling interaction of healthcare and law
enforcement professionals that is necessitated by the current blood-testing provisions in the
Criminal Code. This interaction is complicated by the common law rules governing patient
confidentiality, as well as the increasingly complex requirements of federal and provincia l privacy
legislation. For instance, police cannot make a valid blood sample demand without some
information about the suspect's medical condition; however, this information typically cannot be
released without the patient's consent. Other confidentiality issues arise when medical professionals
are aware that a patient has been involved in a crash and has a high BAC. Can they inform police of
the patient's likely impairment? Can they take or preserve blood samples for use in a crim inal
investigation? Finally, it must be remembered that healthcare and law enforcement professionals
have different priorities in the aftermath of a crash, and different practical concerns about the use of
scarce resources.
Accordingly, this paper takes a more comprehensive approach to the issue than has previously been
considered in Canada. The first section explains the current blood-testing provisions in the Criminal
Code, and the second se ction explains the interaction of these provisions with the law of patient
confidentiality. As will be seen, the apparent conflict between these laws has created an inefficient
and largely ineffective means of enforcing impaired driving laws against hospitalized drivers. This
paper will then survey how other comparable democracies have addressed this problem, and suggest
reforms that are consistent with the unique requirements of the Canadian Charter of Rights and
Freedoms .18 Ultimately, the aim is to propose solutions where the rights and obligations of all
parties are more clearly defined, resources are used more effectively, and credible evidence is
preserved in a greater number of cases.
THE CRIMINAL CODE'S EXISTING BLOOD-TESTING PROVISIONS
Three separate Criminal Code provisions allow the police to demand or seize blood samples from
suspected impaired drivers. First, under section 254(3)(b), the police may demand blood samples
from a person if they have reaso nable grounds to believe (i) that he or she committed an impaired
driving offence within the preceding three hours; and (ii) that, by reason of the person's physical
condition, he or she is incapable of providing a breath sample or it i s impracticable to obtain one.
Second, the police may apply for a special judicial warrant under section 256 of the Criminal Code.
This warrant authorizes the police to seek blood samples from a driver if they have reasonable
grounds to be lieve that (i) the driver committed an impaired driving offence within the previous
four hours; (ii) the driver was involved in a crash resulting in death or bodily harm; and (iii) a
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medical practitioner is of the opinion that the driver is unable to consent to the drawing of blood
samples, and that the taking of the samples would not endanger the driver. Third, under section 487
of the Criminal Code, the police may apply for a general search warrant authorizing them to search
for and seize blood samples that have already been taken from a suspected impaired driver for
treatment purposes. However, before issuing such a warrant, the justice must be satisfied by
information under oath that there were reasonable g rounds to believe that such blood sample
evidence would be found on the premises.
Before examining each of these provisions in detail, two general points must be stressed. First, in
impaired driving cases the Criminal Code creates a clear preference for the taking of breath
samples, rather than blood sam ples. The taking of blood samples is seen as exceptional, and must
be justified in accordance with detailed criteria. This preference for breath samples applies even
when a suspect is hospitalized, where presumably, it would be much more ef ficient to take a blood
sample. In addition, the Canadian courts have tended, in our opinion, to overstate the invasiveness
of taking a blood sample, which in reality is a simple procedure to which many Canadians submit
on a regular basis as part o f routine medical care. For example, the taking of a blood sample has
been referred to as: "an interference of a very intrusive nature,"19 "a most intrusive measure,"20 and
"very intrusive, much more so than a breath sample."21 As will be seen, Canada's squeamishness at
the taking of blood samples is not shared by other comparable democracies, which use blood
sampling as a default measure whenever an impaired driving suspect is hospitalized.
The second difficult feature of the existing Criminal Code provisions is that they require the
interaction of healthcare professionals and police without any apparent consideration for the laws of
patient confidentiality. B oth sections 254(3)(b) and 256 require that the police have information
about the suspect's physical condition. However, a health professional who releases such
information to the police, in the absence of the suspect's consent or leg al compulsion (e.g. a
subpoena or warrant), would be in breach of his or her common law, professional, and statutory
obligations to maintain the confidentiality of patient information. In addition, if the police
wrongfully obtain confidential information, the blood sample demand would be found invalid, or
the seizure would be found to violate section 8 of the Charter. In either case, the BAC evidence will
likely be excluded at trial. Moreover, while section 257(2) of the Criminal Code protects medical
practitioners from criminal and civil liability for taking a blood sample pursuant to a valid demand
or search warrant, it does not protect them from liability for breachi ng confidentiality in assisting
police to obtain a valid demand or search warrant.22 Therefore, the existing provisions have created
a frustrating and inefficient system for both police and hospital staff.
(A)

DEMANDING BLOOD SAMPLES UNDER SECTIONS 254(3)(B)

The police may only demand blood samples under section 254(3) (b) if they have reasonable
grounds to believe that a suspect has committed an impaired driving offence within the previous
three hours. The police must also prov e that they had reasonable grounds to believe that, "by reason
of any physical condition", either the suspect was incapable of providing breath samples or it was
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impracticable to obtain them. The samples must be taken by or under the directio n of a qualified
medical practitioner, who must be satisfied that the taking of the samples will not endanger the life
or health of the person.23
(I) REASONABLE GROUNDS TO BELIEVE THAT THE SUSPECT COMMITTED AND
IMPAIRED DRIVING OFFENCE
This element is common to both evidentiary breath and blood sample demands but is considerably
more difficult to establish in blood test cases. In most breath test cases, the police will first demand
that the suspect take a test o n an approved screening device (ASD), which requires only a
reasonable suspicion that the suspect has any alcohol in his or her body.24 The manner of driving,
the odour of alcohol on the driver's breath, clumsiness in handing over req uired documentation, and
the driver's admission that he or she was just at a bar could all create the required reasonable
suspicion. Accordingly, the threshold for demanding an ASD test is relatively low. Since ASDs are
typically calibr ated to register a "fail" at a BAC of 0.10 percent or higher, a fail on an ASD test
clearly gives the police the requisite reasonable grounds to make a demand for an evidentiary breath
test on an approved instrument.
In contrast, the police will rarely have the benefit of ASD evidence in cases involving blood tests,
where the driver is often incapable of providing a breath sample, or has already been transported
away from the scene of an accid ent. Nevertheless, the police must still prove that they had
reasonable grounds to believe that the suspect committed an impaired driving offence. This requires
them to provide independent evidence of a suspect's impairment; a difficul t task, given that blood
sample cases routinely involve drivers who are injured and whose behaviour may arguably be
attributable to their injuries or to the shock of being involved in a crash.
For example, the blood sample evidence was excluded in R. v. Hanet for lack of reasonable and
probable grounds.25 Shortly after midnight, a civilian witness observed the accused driving his truck
in the median ditch betw een the lanes of the highway. There was no evidence as to why his truck
had left the roadway. The accused's truck then "struck an access way, vaulted and became stuck."26
The witness, who came to the aid of the accused, noted that he w as dazed and slow to respond, and
thought that he had consumed "a few drinks". A highway patrol officer who arrived shortly
thereafter noted a "slight" odour of alcohol on the accused's breath, as did the paramedic who
loaded the accused on a spina l board.27 However, because the patrol officer was only responsible
for commercial vehicle enforcement, he left the scene when an RCMP officer arrived to take over
the investigation. The RCMP officer testified that the accused had bloodshot eyes, slurred speech,
and a moderate to strong odour of liquor on his breath. Porter J. rejected this testimony,
commenting, "[t]his evidence is surprising as it had not been noticed by three other witnesses".28 In
concluding that the RCMP o fficer did not have reasonable and probable grounds to believe that the
accused had committed an impaired driving offence, Porter J. stated, "I have considerable doubt in
my mind about the symptoms he said he saw and, even if they did exist, it is unclear whether these
resulted, nearly two hours later, from pain, shock, treatment administered in the hospital or any
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other cause."29 Porter J. did not comment on the accused's bizarre driving behaviour, for example,
driving in the d itch in between traffic lanes.
As Hanet illustrates, it may be extremely difficult, in the absence of objective ASD evidence, for
police to persuade the court that they had the requisite reasonable and probable grounds to demand
blood samples. The injure d driver may have limited mobility, and may be suffering from the shock
of the crash. Although the officer may detect alcohol on the driver's breath, this evidence on its own
is unlikely to create sufficient reasonable grounds for the dema nd of a blood sample. Moreover, if
other individuals were involved in the crash, the police will appropriately focus on providing first
aid, getting the victims to hospital and securing the scene. In such emergencies, the officer's first
priori ty is not to carefully scrutinize the driver for signs of impairment. As a result, the police can
only be frustrated when what seems like reasonable and essential evidence of impairment is rejected
by a trial judge, particularly in cases where their evidence is consistent with the testimony of other
witnesses and there is no other explanation for the crash.
(II) REASONABLE GROUNDS TO BELIEVE THAT THE SUSPECT IS INCAPABLE OF
PROVIDING BREATH SAMPLES
As indicated, under section 254(3)(b)(i), the police must also have reasonable and probable grounds
to believe that, because of the suspect's physical condition, he or she is incapable of providing
breath samples. In the ab sence of an accident, this provision might be invoked if the suspect had
asthma, emphysema or some other respiratory or debilitating illness that would prevent him or her
from providing an adequate breath sample. In crash situations, this mig ht occur if a suspect has
suffered broken ribs, a collapsed lung or a serious facial injury. For example, in R. v. Dorn, police
made a valid blood sample demand from a driver who suffered a fractured cheekbone and
lacerations to the head .30 Similarly, in R. v. Dunning, the court upheld the blood sample demand
toward an accused that was strapped to a spinal board at the crash scene, complained of neck pain,
and was incapable of providing a deep lung breath samp le.31
The courts have generally held that police should not make decisions about the driver's inability to
provide breath samples unless they have consulted a medical professional. For instance, in R. v.
Brooke, the court exclude d the blood sample evidence because the officer had not made specific
inquiries of the attending physician about the accused's physical condition.32 When the officer
arrested the accused at the crash scene, he was strapped down, wearing a neck brace, and in the
process of being transported to hospital. The officer demanded a blood sample; however, David J.
held that the officer should have first inquired about the extent of the accused's injuries, and ruled
that the blood sample d emand was invalid.33
(III) REASONABLE GROUNDS TO BELIEVE THAT IT IS IMPRACTICABLE TO
OBTAIN BREATH SAMPLES
The second possible basis for demanding a blood sample is that, by reason of the suspect's physical
condition, it is "impracticable" to obtain breath samples. Initially, it would appear that the mere fact
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that the suspect is in a hospital provides the necessary impracticability. While the task of drawing a
blood sample is a relatively simple and quick procedure in a hospital, attempting to administer
evidentiary breath tests in a hospital is a daunting task. First, the appr oved breath-testing instrument
and a "qualified technician" must be brought to the hospital.34 Next, the instrument must be set up
and calibrated. In a busy hospital, administrators may have difficulty setting aside or even finding
an appr opriate room in which to conduct the tests.35 Finally, other impaired driving suspects may
escape liability because the approved instrument and technician are tied up at the hospital.
In R. v. Lipka,36 a former breath technician explained his experience with conducting breath tests in
hospitals:
I find it a very awkward situation in that normally you are interfering with the
medical people and that your [sic] taking up space. Sometimes you're welcome
by them, depending on who you're dealing with, but normally I fin d that you
actually are interfering. You're getting in their way, you are taking up a little
table and they want to work on [the suspect], and that's right where you are.37
In the face of these challenges, it is understandable that the police have routinely demanded blood
samples, rather than attempting to arrange for evidentiary breath testing, when suspects are taken to
the hospital.
Before proceeding further, it is important to understand the complexities of the time limits for
demanding evidentiary breath or blood samples. The 1999 amendments to the Criminal Code
extended the time limit for demanding samples from two hours to three hours, meaning that an
officer can only make a demand if he or she believes that the suspect has committed an impaired
driving offence within the previous three hours.38 However, the 1999 amendments did not make
parallel changes to the time limits in sections 258(1)(c) and (d), which contain what is known as the
presumption of temporality or "identity".39 These sections presume that the accused's BAC at the
time of testing reflects his o r her BAC at the time of the alleged offence, but only if they are taken
within two hours.40 If the tests are taken after two hours, the Crown will lose the benefit of this
evidentiary shortcut, and will be required to call a toxicologis t to relate the suspect's BAC at the
time of testing back to the time of driving. This is time-consuming, expensive, and provides the
defence with additional opportunities to raise technical challenges to the evidentiary breath or blood
test resu lts. Thus, for all intents and purposes, the police are still required to administer the
evidentiary breath or blood tests within two hours of the alleged offence.
In addition to these complex time constraints, there are conflicting judicial interpretations of when a
suspect's physical condition makes it "impracticable" to obtain a breath sample. The case law
establishes that police concern over the time limit does not, by itself, render the taking of breath
samples impracticable. However, it is unclear what combination of additional factors will be
sufficient to make it so. Judges have interpreted the requirement that the impract icability stem from
the suspect's condition with varying degrees of strictness. These conflicts among lower court
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decisions have not yet been squarely addressed by the appellate courts.
In R. v. MacMillan, McQuaid J. held that a police officer's belief that it is impracticable to obtain a
breath sample "must relate directly to the physical condition of the person at the time, and not
otherwise."41 Thus, the judge held that a police officer was not justified in making the demand for
blood samples merely because he was concerned that he could not administer the breath test within
the Criminal Code's time constraints.42 The suspect sustained only a sore neck, which did not, in the
judge's view, make it impracticable to obtain breath samples. McQuaid J. stated that the fact that it
is time-consuming to transport, set up, and calibrate the equipment is inherent in the a pproved
instrument itself, and does not flow directly from the accused's physical condition.43
Other cases have held that it may be "impracticable" to demand breath samples if the delay required
to administer the evidentiary breath test would interfere with the suspect's medical treatment. For
example, in R. v. Campeau, the suspect required surgery and the approved instrument and qualified
technician were temporarily unavailable.44 Since the police did not know how long the surgery
would take or when the approved instrument would become available, they were justified in
demanding blood samples. McTurk J. stated that "impracticability" must be viewed in light of the
particular circumstances that were present at the time. Although the "running of the clock" would
not alone justify a de mand for blood samples, it was one of several factors to consider.45
This principle is supported by R. v. Pearce, where the accused suffered cuts on his scalp in a single
vehicle crash and requested to be taken to the hospital.46 Since the officer expected lengthy
treatment, he believed t hat a blood sample demand would be appropriate. The court agreed, stating
that the word "impracticable" should not be confused with the word "impossible". Hirschfield J.
explained, "[t]he former connotes a degree of reason and involves some r egard for practice, while
the latter word is absolute and connotes a matter which is out of the question or something no
person can do or perform."47 Similarly, the same judge held in R. v. Wytiuk that the phrase, "by
reason of any physical condition of the person" is meant to give the police flexibility in
determining the impracticability of obtaining a breath sample.48 In that case, the accused was
getting stitches for a laceration in the forehead, and could not have provided a breath sample within
the time limit.
Nevertheless, the fact that a suspect's physical condition has put him or her in the hospital has not,
in itself, been viewed as making it "impracticable" to obtain breath samples. In Lipka, the Ontario
District Court held that the police officer was not justified in making a blood sample demand, and
acquitted the accused on charges of refusing to provide them.49 When the officer arrived at the crash
scene, the accused was strapped to a spinal board, wear ing a cervical collar, and had his leg
splinted. The officer arranged for a blood sample kit to be taken to the hospital, and made a blood
sample demand on arrival. However, after being examined, it was found that the accused's only
serious inju ry was to his leg, and was not life threatening. The court noted that, according to the
dictionary, "impracticable" means "impossible in practice", or "unmanageable", and reasoned that it
would have been practicable to administer the evidentiar y breath test while the accused waited for
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x-rays.50 More importantly, the court was critical of the officer's approach to assessing whether
arranging for an evidentiary breath test would be impracticable.51 Specifically, the officer had not
requested an approved instrument from the police station, nor had he asked the medical staff about
the possible impact of delaying the accused's treatment to organize an evidentiary breath test.52 The
court attempted to discourage the routi ne resort to blood sample demands whenever an accused is
hospitalized.
Conversely, in R. c. Paradiso, Discepola J. took a much more realistic view of what constituted
impracticability under section 254(3)(b)(ii).53 The accused had been injured in an auto accident and
was taken to the emerge ncy room. She required x-rays but her injuries were not life threatening.
The police officer admitted that he demanded a blood sample out of concerns for the time limit and
the difficulties of transporting the approved instrument to the hos pital. Although Discepola J.
ultimately found the blood sample demand to be invalid, he was sympathetic regarding the
impracticability of conducting breath tests on a hospitalized patient.54 He noted that a patient is
under the "control" of ho spital personnel, not the police, so it might be difficult to move the patient
to an appropriate location for testing.55 In addition, the approved instrument requires a consistent
electrical supply, which may not be readily available. Discepola J. also observed that it would be
difficult to conduct the tests in an emergency room, where space is very limited and the volume of
human traffic is high.56
In summary, the Canadian courts have not authoritatively defined the police right to demand blood
samples under subsection 254(3) (b)(ii).57 It is clear that the running of the time limit does not, on
its own, make it "impractic able" to obtain breath samples; however, it may be considered with
other factors to determine if there are grounds to demand blood samples. These other factors may
include the nature of the suspect's injury, possible interference with treatment, and the availability
of an approved instrument and qualified technician. Nevertheless, the courts have not allowed blood
sample demands to become a routine alternative to breath sample demands, merely because of the
difficulties of arrang ing for breath testing at the hospital.
The interpretation and application of this section have failed to fulfil Parliament's objectives in
enacting the blood sample amendments in 1985. Parliament was explicitly concerned that many
impaired driving suspects were escapin g criminal liability because they had or feigned certain
illnesses and injuries, and demanded to be taken to the hospital. Typically, these cases arise from
motor vehicle crashes that involve serious personal injuries or death, where the off icers' first
priorities are obtaining emergency treatment for the injured and securing the scene. Moreover, a
disproportionate number of these cases arise on Friday and Saturday nights - times when demands
on police and emergency rooms are oft en the greatest.58 Given what is entailed, it can be argued
that administering evidentiary breath tests to injured suspects at busy public hospitals is not only
inherently impracticable, but also needlessly time-consuming, inefficient and wastef ul of scarce
law enforcement and hospital resources.
Admittedly, the complexity of setting up an approved instrument in a hospital is not directly
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attributable to the suspect's condition. However, the legislation merely requires that the suspect's
physical condition make it impracti cable to obtain breath samples. Since the suspect would have
been tested at the police station but for his or her physical condition, that condition must be
considered a cause of whatever impracticabilities arise from undertaking breath te sting at the
hospital. It is misleading to state that the impracticability is inherent to the approved instrument.
Used as intended at police stations, approved instruments are not impracticable. The
impracticability only arises when, beca use the suspect's physical condition requires hospital care,
the machine has to be transported, set up, calibrated, and used in a hospital.
Finally, as will be discussed in Part II of this article, both legislative drafters and the courts have
avoided the complex issues of patient confidentiality that arise as a result of this subsection. The
blood sample provisions r equire that the officer making the demand have some knowledge of the
suspect's physical condition and ability to provide breath samples. The courts have suggested that
this information would normally be obtained from health care professionals. Ho wever, this ignores
the fact that medical staff are under no obligation to share information about the suspect's physical
condition with the police, and may be violating patient confidentiality if they do provide this
information. This presen ts a certain "Catch 22" situation, which is becoming increasingly
complicated in light of the recent flurry of federal and provincial privacy legislation.
(B) SPECIAL JUDICIAL WARRANTS AUTHORIZING THE DRAWING OF BLOOD
SAMPLES
(I)

REQUISITE GROUNDS FOR OBTAINING THE WARRANT

Although section 256(1) of the Criminal Code permits the police to obtain a warrant from a justice
of the peace to take blood samples from suspected impaired drivers, it narrowly defines the
circumstances in which such warr ants are available. First, the police must have reasonable grounds
to believe that the suspect committed an impaired driving offence within the preceding four hours.59
Second, the officer must have reasonable grounds to believe that the suspect was involved in an
auto accident resulting in death or bodily harm.60 Third, the officer must have reasonable grounds to
believe that a medical practitioner is "of the opinion" that, by reason of either alcohol consumption
or the c rash, the suspect is unable to consent to the taking of a blood sample.61 Fourth, the officer
must have reasonable grounds to believe that a medical practitioner is "of the opinion" that the
taking of the sample would not endanger the suspect's health or life.62 Typically, warrants are
sought when the suspect has been rendered unconscious or has suffered an injury, such as a serious
concussion, that prevents him or her from responding to a demand. These provisions are technically
comp lex, and contain various pitfalls for police and justices of the peace who are unfamiliar with
them. As discussed in Section II of this article, the special judicial warrant provisions require the
police to obtain what seems to be confidential med ical information, without explaining how this
information can be legally acquired.
(II)

GROUNDS TO BELIEVE THAT AN OFFENCE WAS COMMITTED
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Perhaps the biggest challenges for officers applying for special judicial warrants is establishing the
reasonable and probable grounds to believe that an impaired driving offence was committed.
Because the suspect is typically unc onscious or incoherent, it may be extremely difficult to detect
signs of impairment. Signs that are apparent may be attributed to other factors such as a head injury,
shock or some other medical condition. For example, in R. v. Clark, Gerein J. commented in obiter
that the evidence did not provide reasonable and probable grounds to believe that the suspect was
impaired.63 The case involved an otherwise unexplained head-on collision that killed the other
driver. In addition, an emergency medical technician had informed the police that she could smell
alcohol (probably beer) on the suspect's breath. Nevertheless, Gerein J. noted that the odour could
have had a different source, such as diabet es, and that there was insufficient evidence of
impairment to issue a warrant.64
It is difficult to imagine what other evidence of impairment would be available to an officer in a
case like Clark. Given the smell of alcohol on the driver's breath and the lack of any other plausible
explanation for the a uto incident, there were ample grounds to believe that the accused's ability to
drive was impaired. Roughly forty percent of all motor vehicle fatalities are alcohol-related, and this
percentage is much higher during the evening hours , when Mr. Clark's incident occurred.65
Furthermore, nothing in the judgment suggests that Clark did, in fact, suffer from diabetes, so there
was no reason why the officer, or the emergency room technician, would have suspected that the s
mell of alcohol on the accused's breath was due to anything other than alcohol. It seems unduly
rigorous to require officers seeking special judicial warrants to rule out all other potential
explanations for the smell of alcohol before applying f or a warrant.66
(III) TELEWARRANT PROVISIONS AND TIME LIMITS
Since these "special judicial warrants" must be obtained within four hours of the alleged offence,
the police are permitted to obtain them in person, by telephone or by other means of
telecommunication.67 Thus, a police officer who attends the scene of an accident, travels with the
driver to the hospital, and forms the requisite reasonable and probable grounds may be able to
obtain a "telewarrant", as it is called, without leaving the hospital. This is particularly cruc ial in
remote areas, where it may take considerable time to travel to a justice of the peace to obtain a
warrant. However, the telewarrant provisions impose another burden on the police officer, namely,
the obligation to convince the justice of the peace that the circumstances make it impracticable for
the officer to appear personally to obtain a warrant in the ordinary manner.68 In R. v. Sattelberger,
the court quashed a telewarrant because the officer had failed to explain why it was impracticable to
appear in person before the provincial court judge.69 The court noted that the telewarrant provisions
provide a "short cut" for police officers, and must be limited to their intended purposes.70
Further, even with the telewarrant provisions, the four-hour time limit may be problematic in
serious crash situations. By the time police arrive and secure the scene, ensure that the victims
receive medical assistance, form reaso nable and probable grounds, travel to the hospital, and obtain
the necessary medical opinion that the suspect is incapable of responding to a sample demand, there
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may be a very small window of opportunity for completing the required forms a nd obtaining a
telewarrant. This may be especially true if the emergency room is busy. For example, in Dorn, the
court expressed doubts about whether a special judicial warrant would have been available, given
the operation of the time li mit.71 There was no evidence of when the single vehicle incident
occurred, and the suspect was not examined by a doctor until nearly three hours after what was
believed to be the approximate time of the incident. At that time, the suspec t was being prepared to
be transported to a larger hospital due to the severity of his head injuries.72 This would have left the
officer with less than one hour to obtain and execute the warrant. Thus, although four hours may
initially app ear to provide sufficient time, it may be inadequate in serious or complex auto crashes.
(IV) EXECUTING THE WARRANT
Once the police have obtained a warrant, they may ask a qualified medical practitioner to take the
blood sample or arrange to have it taken.73 The warrant authorizes the medical practitioner to take
only as much blood as is "ne cessary to enable a proper analysis to be made" (i.e., the minimum
amount necessary to determine the suspect's BAC).74 Medical practitioners have no legal duty to
comply with the request, even though they are immune from criminal and civi l liability if they do.75
Accordingly, even if police are successful in obtaining a valid warrant, the medical practitioner may
still refuse to take the sample.76
Given their technical requirements and the potential for conflict between the needs of law
enforcement and healthcare personnel, the special judicial warrant provisions have not had their
intended effect. In 1983, the Law Reform C ommission expressed concern that unconscious drivers
"would enjoy an unfair advantage over conscious ones", and that there would be "an inducement for
drinking drivers to feign unconsciousness in order to escape blood sample demands."77 Although
the situation has improved since the time when there were virtually no means of providing an
unconscious driver's illegal BAC at the time of the crash, a very large number of impaired drivers
continue to escape liability due to the pr oblems in obtaining and executing special judicial
warrants.
(C) SEIZING BLOOD SAMPLES PURSUANT TO A GENERAL SEARCH WARRANT
Section 487 sets out the general search warrant provisions of the Criminal Code. In most cases, an
officer will appear before a justice of the peace and swear an information that he or she believes that
a place or premises contains objects relating to a Criminal Code offence, provide evidence of an
offence, or are intended to be used in committing certain serious offences. The application must
clearly set out the basis for the officer's beliefs, the o bjects to be seized, the place or object to be
searched, and the offence to which the evidence relates. If the justice of the peace is satisfied that
there are reasonable grounds to believe that the objects sought are on the premises, he or she may
issue a search warrant to the officer. The warrant provides the officer with authority to enter the
named premises and to search for and seize the wanted objects.78
These general search warrant provisions apply when police wish to seize blood samples that have
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already been taken by medical staff. They allow police to obtain BAC evidence even after the three
or four-hour time limit has expired for demanding blood samples under section 254(3) or for
seeking a special judicial warrant under section 256. This may be crucial in cases where the police
were not present at the scene of the crash, spent time attending to victims, or did not immediately
form the necessary reasonable and probable grounds to demand a sample.
As will be seen, the general search warrant provisions typically involve cooperation between police
and medical personnel, only some of which is permissible under Canadian law. Accordingly, the
admissibility of blood samples seize d under a general search warrant will often depend on the
conduct of medical staff. This issue arises in three main types of situations. First, the blood sample
evidence will not be admitted if the medical staff took the samples solely to assist th e police in the
criminal investigation. The staff's violation of the suspect's right to be free from unreasonable
search and seizure invariably results in the exclusion of the samples under section 24(2) of the
Charter. However, the blood samples will be admissible if the staff originally took them for
treatment purposes; such conduct does not entail any violation of the suspect's Charter rights.
Finally, the samples may be excluded if the staff discloses confidenti al medical information to
police, particularly if that information is subsequently used as the basis for obtaining the search
warrant.
(I) BLOOD SAMPLES TAKEN TO ASSIST IN THE CRIMINAL INVESTIGATION
This situation arises when blood samples are not needed for medical purposes, and are taken merely
to provide evidence of a driver's BAC. For example, in R. v. Pohoretsky, the accused was injured in
a single-vehicle acciden t.79 Given the circumstances of the crash and the discovery of a case of beer
at the scene, the police suspected that the accused was impaired. One officer travelled to the
hospital for the express purpose of obtaining a blood sample. The officer directed the attending
physician to draw a blood sample from the accused, who was incoherent and delirious and the
sample was taken without the accused's consent, and for no medical purpose.80 The Supreme Court
of Canada held t hat the doctor had acted as an agent of the police in seizing incriminating evidence
from the accused without his consent and without informing him of his legal rights.81 Consequently,
the sample was found to have been taken contrary to secti on 8 of the Charter. Pursuant to section
24(2) of the Charter, the blood test results were excluded from evidence, and the accused was
acquitted. The court stated that the police had taken advantage of the accused's condition to obtain a
blood sample that they could not have obtained without consent, had he been fully conscious.82
Moreover, the courts have sometimes classified blood samples as having been taken for the purpose
of assisting in the criminal investigation even when the police were not directly involved. This
would be the case if the medical st aff took blood samples, on their own initiative, that were not
required for treatment purposes. In R. v. Cochrane, a medical technician required a doctor's
assistance in taking blood samples for standard medical tests.83 The doctor, kn owing that the
patient was under investigation for a fatal crash, drew an additional sample in a grey-capped vial,
used an alcohol-free swab to avoid contaminating the sample, and ordered a BAC test. The doctor
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stated that he had taken these steps because he thought that he might be called to testify. He wanted
the BAC evidence because his testimony about another suspect's impairment had previously been
challenged. The police later seized the sample under a general search warrant. On a voir dire, the
court held that the doctor had violated the patient's right to be free from unreasonable search and
seizure, because the additional blood sample in the grey-capped vial had not been taken for medical
purposes. The bl ood sample was therefore excluded from evidence in the accused's trial for
impaired driving causing death.84 This case suggests that blood samples taken for any purposes
other than the accused's medical treatment will be inadmissible.
(II)

BLOOD SAMPLES TAKEN FOR MEDICAL PURPOSES

The Canadian courts have held that the suspect's Charter rights are not violated when the police
seize, under warrant, blood samples that were initially taken for medical purposes. In R. v. Carter,
the suspect was seriously injured in a single-vehicle accident that killed his passenger.85 A blood
sample was taken for medical purposes in the hospital's emergency department. During an interview
with the suspect several hours later, the pol ice learned that he had been drinking prior to the crash.
They had also found full and empty beer bottles at the scene. When the police learned that a blood
sample had been taken in the hospital, they obtained a search warrant and seized the sampl e. The
Ontario Court of Appeal held that this was a reasonable seizure, as it occurred pursuant to lawful
authority, and the police had reasonable grounds to believe that the suspect had committed an
impaired driving offence.86
In such cases, the police must take measures to preserve the continuity of the blood sample. Blood
samples taken for medical purposes will not necessarily meet the high standards used in police
evidentiary blood sample "kits".8 7 Officers must ensure that the samples are properly sealed and
labelled so that the accused cannot challenge the continuity of the sample at trial.88 For instance, in
R. v. Katsigiorgis, a police officer at the scene of the accident ha d reasonable and probable grounds
to believe that the driver was intoxicated, and accompanied him to the hospital.89 A nurse took a
blood sample, as per the routine medical procedure when a spinal fracture is suspected. The polic e
officer sealed a sub-sample of the blood to preserve continuity and protect it from contamination
while he obtained a warrant. The Ontario Court of Appeal found that this seizure was "not
unreasonable".90 Hospital staff acted reasonably in ha ndling the blood - - the nurse was following
standard medical procedure and was not acting under police authority.91 Moreover, the officer was
acting on reasonable and probable grounds and was attempting to preserve the continuity of the
sample.92
Katsigiorgis was followed by the Ontario Court of Appeal in R. v. Tessier, which was later upheld
by the Supreme Court of Canada.93 The Court of Appeal found no unreasonable seizure when a
police officer put a sea l on a blood sample that had been drawn from the accused for medical
purposes, and asked the laboratory technician to keep the sample in the laboratory refrigerator until
he could obtain a warrant. The court found that
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it is reasonable, in the interests of both the Crown and the accused to take
precautions to ensure that the blood samples would not be tampered with,
pending receipt of judicial authorization to take the sample away for testing an d
for submission in evidence against the accused.94
Accordingly, it appears acceptable for police to seal a sample of the accused's blood to preserve
continuity while obtaining a warrant.
However, even blood samples taken for valid medical purposes may be excluded in some
circumstances. In R. v. Colarusso, the majority of the Supreme Court of Canada held that blood
samples taken for medical purposes may be e xcluded if the police improperly "appropriate" or
"convert" them for their criminal investigation.95 The accused had consented to providing blood and
urine samples for medical purposes. These samples were subsequently given to the coroner , who
had statutory authority to seize them while investigating the fatal crash. The coroner then had the
police deliver the samples to the Centre for Forensic Sciences for analysis, as per standard practice.
The police made no effort to ob tain independent breath or blood samples for their criminal
investigation. Instead, the Centre's toxicologist was called to testify at the criminal trial based on the
blood-alcohol analysis that had been conducted for the coroner.
LaForest J., writing for a bare majority of the court, held that the police had violated the accused's
section 8 rights by appropriating the Centre's results for the criminal prosecution.96 The officers
knew the incriminatory n ature of the samples, and intended from the outset to use them in their
criminal investigation. LaForest J. was especially critical of the officers' failure to pursue their own
breath or blood sample demands. Although the majority admitted the toxicologist's testimony under
section 24(2), it held that the police should not have appropriated the coroner's evidence in order to
circumvent the requirements for a reasonable seizure.97
While not the focus of this paper, it bears noting that the majority's decision in Colarusso
essentially negates the distinction between blood samples taken for medical purposes and those
taken for investigatory purposes. T he blood samples were clearly taken for medical purposes and
with the accused's consent. They were seized under the coroner's statutory authority, and were
lawfully analyzed by the Centre for Forensic Sciences. However, the samples were co nsidered to
have been taken for criminal investigatory purposes once the toxicologist who performed the
analysis was called to testify at trial. According to the majority, the initial seizure became
unreasonable when it ceased to be used for the c oroner's non-criminal purposes.98 Taken to its
logical conclusion, it could be argued on the basis of the majority's decision that confidential
information is "converted" in any case where medical staff are called as witnesses at trial or w here
medical information is seized under a warrant or sought under subpoena.99
(III) THE RELEASE OF MEDICAL INFORMATION FOR CRIMINAL INVESTIGATORY
PURPOSES
The final category of cases involves situations in which blood samples are properly taken for

Page 17

medical purposes, but the results of those tests are subsequently released to police in breach of
patient confidentiality. The courts ha ve generally held that, while medical personnel are not acting
as agents of the state when taking the sample, they may later become agents if they cooperate with
the police. The 1988 Supreme Court of Canada decision in R. v. Dyment is the le ading authority in
this area.100 The accused had suffered head lacerations in a single-vehicle accident. Neither the
attending physician nor the investigating officer involved had observed evidence of impairment.
However, before sutu ring the accused's head, the doctor took a sample of free-flowing blood from
the wound for medical purposes without the unconscious accused's consent. When the accused
subsequently told the doctor that he had consumed alcohol and antihista mines, the doctor
recognized that this was a likely cause of the accident. The doctor then spoke to the investigating
officer and, following their conversation, gave him the blood sample.101 The officer did not have a
warrant for either informat ion about the accused or the blood sample. An analysis of the sample
established that the accused's BAC was 0.10 percent.102
The court found that, although it may have been reasonable for the doctor to take the blood sample
without consent for medical purposes, the subsequent receipt of the sample by the officer
constituted a seizure within the meaning of the Charter. In addition, the officer did not have
reasonable and probable grounds to believe that an offence had been committed, apart from the
confidential information that was wrongfully disclosed by the doctor. Given the lack of reasonable
and probable grounds, the seizure was unreasonable, and the blood sample was excluded.103 In
effect, the doctor's release of confidential information and handing over of the sample to the police
served to invalidate the reasona bleness of his original conduct in drawing the sample from the
accused.
Dyment contains a lengthy discussion of the right to privacy and the protection of personal
information. LaForest J. stated that "the courts must be especially alert to prevent undue incursions
into the private lives of ind ividuals by loose arrangements between hospital personnel and law
enforcement officers."104 LaForest J. emphasized that medical information belongs to the patient,
quoting from the Task Force on Privacy and Computers: "This notion of priva cy derives from the
assumption that all information about a person is in a fundamental way his own, for him to
communicate or retain for himself as he sees fit."105 Moreover, while LaForest J. did not go so far as
to prohibit communications be tween police and medical personnel in all circumstances, he noted
that "it is one thing to inform, quite another to supply material which, if used, amounts ... to
conscripting the accused against himself."106
This latter statement prompted some courts to allow medical staff to release limited medical
information about the accused to police. In R. v. Lunn, the British Columbia Court of Appeal found
that there was no Charter violation when police investigating a fatal accident called the hospital
two days later to inquire if they had blood samples from the suspect.107 When the hospital replied
affirmatively, the police requested that the samples no t be destroyed, so that a search warrant could
be obtained. Thus, the warrant that was subsequently issued was based in part on the medical
information that the hospital released. Hinkson J.A., for the court, stated that the medical staff was

Page 18

not acting as an agent of the state in responding to the police inquiry about the existence of a blood
sample, nor in preserving the sample until a warrant could be obtained. Referring to Dyment,
Hinkson J.A. note that "[t]he Supreme Court of Canada has not said that a police officer is
prohibited from speaking to a potential witness in the course of conducting an investigation into a
criminal offence in order to obtain information upon which to base an application for a sear ch
warrant before a justice of the peace."108 This judgment suggests that it would be acceptable for
police to inquire about, and for hospitals to release, information about the presence of a blood
sample in the hospital.109
However, subsequent cases have interpreted LaForest J.'s statement in Dyment more narrowly, and
have restricted the ability of hospital personnel to disclose confidential medical information to
police. In R. v. Erickson, a doctor informed the investigating officer that the accused was possibly
impaired.110 When the officer asked, the doctor admitted that blood samples had been drawn and
that an alcohol screen had been completed. At the officer' s request, the doctor showed him the
result of the screen, which indicated that the accused's BAC was between 0.12 and 0.17 percent.
The doctor did not have the patient's consent to release any of this information, and the disclosure
was accordi ngly a breach of the Alberta Hospitals Act.111 The officer later obtained a search
warrant and seized the blood sample. Major J.A. (as he then was) held that the officer's viewing of
the test results without the patient's consent constit uted an unreasonable search. Because the
subsequent warrant was partially based on the information the doctor had wrongfully disclosed to
the officer, it was also invalid. Major J.A. stated that the accused "had a reasonable expectation o f
privacy with respect to the confidential information that was disclosed without his consent."112
In R. v. Dersch, the disclosure of the suspect's blood sample results to the police was similarly
criticized.113 As the doctor was attempting to insert an intravenous line, the suspect objected in
strong language and ref used to have blood taken in any circumstances. The suspect also refused a
police demand for blood samples. Once the suspect was unconscious, the doctor obtained the
assistance of a surgeon, who took blood samples for medical reasons. The Supreme Court held that
these samples should not have been taken without the patient's consent.114 In addition, the doctor
breached his obligation of confidentiality when, in response to a police officer's written request, he
disclosed the s uspect's BAC, which was estimated to have been between 0.178 and 0.193 percent at
the time of the accident.115 Consequently, the blood sample results, which were seized under a
warrant based on the information provided by the doctor, were ex cluded. The charge of impaired
driving causing death and three charges of impaired driving causing bodily harm were subsequently
dismissed.
Major J., for the majority of the court, held that obtaining the suspect's BAC information was
analogous to a search and seizure by police, and that police took advantage of the doctors' improper
conduct. The court stressed the "i mportance of guarding against a free exchange of information
between health care professionals and police".116 Thus, Erickson and Dersch make it clear that
section 8 is violated whenever hospital personnel provide police with information about a suspect's
BAC. However, Major J. also commented in obiter that "there may be instances of doctors and
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hospitals releasing neutral medical information, such as the presence of the patient in the
hospital".117 As discussed in the next section, this distinction between neutral and incriminating
medical information is largely illusory, and seems inconsistent with the existing laws governing
patient confidentiality.
(IV) THE CONFLICT BETWEEN LAW ENFORCEMENT AND PATIENT
CONFIDENTIALITY
The collection of BAC evidence from hospitalized impaired drivers requires the cooperation of law
enforcement and healthcare personnel. Police need certain information about a patient in order to
make valid demands for blood sampl es, and the samples must be taken by or under the direction of
a qualified medical practitioner. Similarly, police cannot obtain a valid search warrant without, at
the very least, knowledge that blood samples are located at the hospital. Neve rtheless, neither the
drafters of the Criminal Code's blood sample provisions nor the judges who have interpreted them
have adequately addressed their implications with the law of patient confidentiality. The courts have
criticized police of ficers who seek blood samples without sufficient information about the suspect's
physical condition, but, at the same time, warn against a free flow of information between police
and hospital personnel. This has resulted in general uncertain ty about the rights of the patient and
the obligations of police and healthcare practitioners.
This uncertainty is further complicated by the complex and expanding web of statutory, common
law, and professional obligations dealing with the confidentiality of health information. There are
varying definitions of what constitu tes confidential health information, and conditions on when and
to whom it may be disclosed. Contrary to what the criminal courts have suggested, there is no clear
line between "neutral" and "incriminatory" health information. Moreover, even if di sclosure of
certain information is considered permissible for the purposes of the Criminal Code or the Charter,
a healthcare practitioner might still be subject to professional discipline, civil claims for breach of
confidence, and prosecution for violating statutory confidentiality provisions if certain information
is disclosed. In light of these overlapping and sometimes conflicting provisions, it would not be
surprising for practitioners to simply refuse disclosure in all cases, unless subject to a subpoena or
search warrant.
Although confidentiality is typically discussed as if it were a single or unitary concept, most
healthcare professionals will be subject to two or more overlapping sets of confidentiality
obligations at any one time. First, there are numerous provincial statutes, of either specific or
general application, that create confidentiality obligations relevant to healthcare professionals. For
example, a physician working in an Ontario hospital would be subject to the specific confidentiality
obligations of the Public Hospitals Act, as well as the general confidentiality obligations that apply
to all "health information custodians" under the Personal Health Information Act, 2004 (PHIPA).118
Second, healthcare professionals are subject to additional sets of confidentiality obligations under
the statutes that regulate their profession, as well as their professional codes of ethics. The
Regulated Health Professions Act, 1991 makes a physician's disclosure of any patient information,
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"except with the patient's consent or as required by law", a specific basis for a finding of
professional misconduct.119 The physician would also be under an ethical obligati on of
confidentiality under the Canadian Medical Association's Code of Ethics.120 Third, healthcare
professionals who promise, either implicitly or explicitly, to maintain confidentiality, will be
required to maintain confiden tiality under common law tort and contract principles. This
undertaking of confidentiality may be formalized in a contract, set out in a patient information
pamphlet, or expressed orally to the client. Indeed, the courts are moving toward viewing
confidentiality as an inherent element of any therapeutic relationship.121
This section attempts to address some of the issues surrounding patient confidentiality in the
enforcement of impaired driving laws against hospitalized drivers. Because legislation varies across
the provinces, a uniform statement of the law cannot be provided. As indicated, there may be
several different and overlapping sources of a healthcare professional's confidentiality obligations,
and compliance with some legislation will not necessarily protect the professiona l against breaches
of other statutory provisions or professional standards. For the sake of simplicity, we have selected
a few provisions to highlight the conflicts between law enforcement and patient confidentiality.
(A)

WHAT CONSTITUTES CONFIDENTIAL HEALTH INFORMATION?

In order to determine what information can and cannot be disclosed to police, it is necessary to
define what constitutes confidential health information.122 The flurry of legislative activity over the
past decade has establishe d a relatively all-encompassing definition. Ontario's PHIPA defines
"personal health information" as "identifying information about an individual in oral or recorded
form" if that information relates, inter alia, to the physical or mental health of the individual, or to
the providing of health care to that individual.123 Similarly, the Alberta Health Information Act
defines "health information" as including "diagnostic, treatment and care informati on", which, in
turn, includes information about "the physical and mental health of an individual and the health
services provided to that individual".124 In the context of an impaired driving suspect who is taken
to hospital, these definit ions of health information would seem to include information about any
injuries sustained, any required treatment, and perhaps even the presence of a given patient in the
hospital.125 It certainly would include information about any tests per formed on the individual and
their results.
The relevant legislation also makes it clear that personal health information cannot be disclosed
without the consent of the patient, except in certain enumerated circumstances.126 That is, personal
health information is pri ma facie confidential. Thus, in the impaired driving scenario, personal
health information about the suspect should not be disclosed unless either the patient consents or
one of the exceptions applies. These exceptions will be discuss ed in more detail in section II(b).
The above statutory provisions are generally consistent with the common law of patient
confidentiality. In McInerney v. MacDonald, the Supreme Court of Canada discussed the nature of
confidential health information at lengt h, stressing that such information fundamentally belongs to
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the patient, and is for the patient to withhold or disclose.127 Patients may decide to communicate
personal information for the purposes of their medical treatment, but i t does not thereby become
available for other purposes. Hence in Dersch, the doctors were in breach of their common law duty
of confidentiality when they shared Dersch's BAC results with the police, in the absence of Dersch's
consent or a warrant.128
In spite of the broad statutory and common law definitions of confidential health information, in
impaired driving cases, the courts have attempted to distinguish between "neutral" and
"incriminating" or "specific" medical informa tion. For instance, in Dersch, Major J. suggested in
obiter that doctors and hospitals might, in some circumstances, release neutral information, such as
the presence of a particular patient in the hospital.129 Further, in R. v. Day, the Ontario Court of
Appeal indicated that there was nothing improper about the hospital confirming with police that
they had taken a blood sample from the accused and had kept it in storage.130 The court reas oned:
While the appellant had a reasonable expectation of privacy in respect of the
results of any tests that were performed on him, we are not satisfied in all of the
circumstances of this case that he had a reasonable expectation of p rivacy with
respect to the mere fact that blood samples were taken by the medical personnel
when he was admitted to the hospital in a coma.131
On the other hand, the courts have consistently found that releasing specific information about the
accused's BAC is a breach of confidentiality obligations.132
It is not clear that the distinction between neutral and specific/incriminating medical information is
consistent with the common law or the applicable confidentiality legislation. The existence of a
blood sample seems related to the "treatment and diagnosis" of a patient, and therefore falls within
the respective definitions of personal health information in provincial statutes. Indeed, the very fact
that an individual is a patient is likely to be considered confidentia l information.133 Thus, unless a
relevant exception applies, the disclosure of the fact that a blood sample has been taken and is being
stored in hospital would seem to be a breach of various confidentiality obligations.
Ironically, this was even recognized by the court in R. v. Lunn.134 The accused had caused a crash in
which his wife was killed. He refused a police officer's request to provide a blood sample, but
samples were later tak en for medical purposes in hospital. Two days later, an officer called the
hospital and asked a doctor whether blood samples had been taken. When the doctor responded
affirmatively, the officer asked that the blood samples not be destroy ed. The samples were
subsequently seized under a general search warrant. The British Columbia Court of Appeal
concluded that this exchange of information between the doctor and police was not a breach of the
Charter, as the doctor was not an agent of the state. Nevertheless, the court conceded that the
accused might have a complaint against the doctor for the release of his private information.135
Lunn provides a glimpse of the potential conflict between impaired driving investigations and
patient confidentiality. The release of so-called "neutral" information by medical professionals
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might survive Charter scr utiny for the purposes of a criminal trial. However, it is likely a violation
of privacy legislation and the common law of patient confidentiality, and may make the doctor
susceptible to claims for breach of confidence, prosecution for breach of the privacy statute, and
professional discipline. In light of these risks, healthcare practitioners would be well advised not to
disclose any information about a patient to police in the absence of consent or a warrant. Obviously,
whi le the refusal to disclose is prudent for the healthcare professional, it makes the investigation of
hospitalized impaired driving suspects exceedingly difficult in many cases and impossible in others.
The conflict of healthcare, confidentiality and law enforcement interests has recently reached
extremes in Alberta. Authority over ambulance services was transferred from local authorities to
Alberta Health Services in April of 20 09, and the relevant legislation added ambulance operators to
the list of "custodians" governed by the provincial Health Information Act.136 Accordingly,
ambulance operators were informed by Alberta Health Services that any informat ion gathered in
the course of treating patients is prima facie confidential. In the impaired driving context, this
means that ambulance attendants cannot disclose to police that they smell alcohol on a driver's
breath.137 Fu rthermore, if the occupants have already been removed from the vehicle before the
police arrive, it is the current position of Emergency Health Services that they cannot even disclose
to the police which person was in the driver's seat.13 8 Moreover, if the patients have already been
transported to the hospital, the police may be unable to learn their identities or confirm their
presence at any given hospital.139 Without this information, it is impossible for police to investi gate
a suspected impaired driving accident, let alone gather sufficient information to obtain a warrant for
blood samples.
(B)

WHEN CAN CONFIDENTIAL INFORMATION BE DISCLOSED?

As indicated, privacy legislation tends to include a rule of prima facie confidentiality of personal
health information, with a finite list of exceptions. Obviously, such information can be disclosed
with the patient's cons ent.140 However, in the case of impaired driving investigations, it is unlikely
that a patient/suspect will consent to the release of information to police. Instead, the most relevant
exceptions will be disclosure to comply with a subp oena, warrant, or court order, or if the
disclosure is authorized or required by law.141 These exceptions essentially reflect the common law
principle that confidentiality is only breached if the defendant willingly discloses confidential
information. In the case of disclosure that is mandated by law, and which typically provides
sanctions for non-compliance, the defendant has not willingly disclosed the information.142 Thus,
for instance, if legisl ation requires reporting of certain communicable diseases to a public health
authority, a medical practitioner who reports a patient is complying with a legal obligation, and has
not willingly disclosed the patient's confidential information.
In the impaired driving context, such provisions would apply if police had obtained a warrant to
seize the results of a patient's BAC test from the hospital, or if a physician were subpoenaed to
testify about the accused's impairm ent at a criminal trial. In these circumstances, the physician
would be required by law to comply with the warrant or subpoena, and would face proceedings for
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contempt or obstruction of justice if he or she refused. However, these provisions do not allow a
medical practitioner to disclose information in the absence of a warrant, subpoena, court order, or
other legal obligation. Most importantly, they would not authorize disclosure simply for the
purposes of assisting with a police investigation.
In the absence of a warrant or subpoena, the police cannot force medical practitioners to answer
questions about a patient's medical information, and accordingly, any disclosure would be a willing
breach of confidentiality. Indeed, the Canadian Medical Protective Association, the body that
provides physicians with medico-legal advice and risk management education, recently advised
physicians as follows: "While physicians may have a d esire to collaborate with police to foster
public safety and injury prevention, physicians are bound by a duty of confidentiality to their
patients. As such, physicians should not provide any patient information to the police unless the pa
tient has consented to this disclosure or where it is required by law."143
The disclosure provisions of the relevant health information statute were discussed in R. v. Lavoie,
where the accused volunteer firefighter had rolled-over his fire truck when responding to a call.144
Both a fellow fire fighter and an ambulance attendant observed the odour of alcohol on him, and the
attendant so informed the investigating officer. However, the officer did not make a formal blood
sample demand when the accused was taken to hospital. Instead, she requested that the emergency
room nurse inform her of the results of a BAC test that was completed for medical purposes. The
nurse complied, indicating to the officer that it was a high reading. The officer then asked for the
blood samples to be stored at hospital until she could obtain a warrant for their seizure, which she
ultimately did. Williams J., of the Nova Scotia Provincial Court, found that there had been a breach
of patient confidentiality, and excluded the BAC evidence from the accused's trial.145 Williams J.
explicitly cited the Nova Scotia Hospitals Act, noting that confidential information was not to be
released without the patient's consent, and that there was no relevant exception in the c ase.146
Although Williams J. stated that information could be released under warrant or subpoena, neither
was present in the circumstances. The judge concluded that neither the officer nor hospital staff had
acted in good faith, an d that "the strategy adopted by the police, in collusion with the hospital staff,
led to a serious and flagrant violation of s. 8."147
It is fairly clear that, under the current law of confidentiality, patient information should not be
disclosed to police without a warrant or other legal obligation. It is somewhat more complicated,
however, to determine whether t he blood sample provisions of the Criminal Code amount to a legal
obligation to disclose information. As previously discussed, police need at least some information
about the patient's physical condition to make a demand for blood samples under section 254(3)(b).
Similarly, to obtain a special warrant for blood samples under section 256, police must obtain the
opinion of a medical practitioner that the taking of blood will not endanger the suspect's health.
Nevertheless, there is nothing in the Criminal Code that expressly requires medical practitioners to
provide this information to the police; there is no duty or obligation to disclose any information at
all. Therefore, when a medical practitioner provide s information to police, it seems that he or she is
voluntarily or willingly disclosing confidential information, and thus, committing a breach of
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confidence.
Unfortunately, this issue has not been squarely addressed by the Canadian criminal courts, which
often seem to be wilfully blind to the dilemma faced by healthcare practitioners. In R. v. Porretta,148
Eberhard J. suggest ed that it was "clearly" permissible for a medical practitioner to answer
questions about the patient's condition as necessary for the police to obtain a warrant for blood
samples under section 256 of the Criminal Code:
Clearly, the officer obtaining this information from a medical practitioner does
not require a search warrant to do so. No other confidential information was
sought or received. Accordingly, it is my view that the officer's knowle dge of
the blood samples having been taken does not raise a concern for the preservation
of confidentiality between doctor and patient, does not represent a free flow of
information between medical professionals and police and does not constitute a
breach of the accused's Charter rights.149
This interpretation is not as clear as Eberhard J. assumes. The officer's testimony in Porretta was
that the emergency room physician told him that blood had already been drawn for medical
purposes, and that the accused mig ht be suffering from a concussion.150 This information seems to
fall directly within the definition of personal health information, and should not have been disclosed
without consent, some form of warrant or court order, or other leg al obligation. However, Eberhard
J. focused entirely on the disclosure of the information from a criminal justice or Charter
perspective, and ignored all other sources of the doctor's confidentiality obligations.
It is troubling that the criminal courts have taken such a casual attitude to obligations that are
fundamental to the doctor/ patient relationship. Doctors are fiduciaries, and patients are vulnerable
when they impart personal info rmation to their doctors.151 A doctor's duty of confidentiality, part of
the Hippocratic Oath, should be taken every bit as seriously as a lawyer's duty of confidentiality.152
The criminal courts should not expect doctors to release informat ion about their patients, neutral or
otherwise, unless required by law. As discussed in Part IV of this paper, the Criminal Code should
make it clear that healthcare professionals are required to respond to certain inquiries during an
impa ired driving investigation, thereby clarifying that such disclosure is "required by law" and,
thus, not a willing breach of confidentiality.
(C)

WHAT ARE THE CONSEQUENCES FOR IMPROPER DISCLOSURE?

Various legal consequences can follow from an improper disclosure of confidential health
information. First, as described in the first part of this paper, the improper disclosure to police will
most likely result in the exclusion of the patient's BAC evidence from his or her criminal trial for
impaired driving. The blood sample demand or search warrant will be found to have been made or
granted on improper grounds, such that the subsequent taking of blood from the patient will be
rendered an unreasonable search and seizure under section 8 of the Charter. Most often, the BAC
evidence will then be excluded pursuant to section 24(2). Blood tests are typically seen as an
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intrusive measure, and as self-incriminat ory; as a result, their admission is often likely to bring the
administration of justice into disrepute.153 Without BAC evidence, the Crown will have difficulty
proving the accused's impairment beyond a reasonable doubt, particularly if the accused was
unconscious or injured in the crash, or if his or her behaviour could be alternatively attributable to
shock, head injury or other medical condition.154 This typically results in the accused being
acquitted of the impaired driv ing charges.
Second, if the disclosure of information was a violation of the relevant privacy legislation, the staff
member and/or hospital may be subject to prosecution under that statute. The penalty is most often a
fine, and potentially a s ubstantial one. For instance, under the Ontario PHIPA, individuals can be
fined up to $50,000 for wrongful disclosure of health information, and hospitals could be fined up
to $250,000.155 Under the Alberta Health Information Act, individuals are subject to a minimum
fine of $2,000 and a maximum fine of $10,000, and a hospital is subject to a minimum fine of
$200,000 and a maximum fine of $500,000.156
Next, the parties responsible for the wrongful disclosure may be subject to a private law action for
breach of confidence or, in some jurisdictions, breach of privacy.157 Breach of confidence originated
in the courts' equitable jurisdiction, and plaintiffs may be entitled to a range of remedies depending
on the unique factors of the case.158 In circumstances involving wrongful disclosure of personal
information, the most likely remedy would be compensatory and, per haps, punitive damages. The
courts may take a particularly hard line against health professionals who are in breach of
confidence, since they are in a fiduciary position with respect to their patients. It is not necessary for
the patient to have suffered any loss; the courts have held that wrongful disclosure, itself, is a form
of detriment that entitles the plaintiff to damages.159
Finally, a healthcare professional who wrongfully discloses patient information is susceptible to
professional discipline. Ontario regulations indicate that it is professional misconduct to give
"information concerning the conditi on of a patient or any services rendered to a patient to a person
other than the patient or his or her authorized representative except with the consent of the patient or
his or her authorized representative or as required by law."160 Dependin g on the severity of the
violation, the discipline could range from a reprimand to a fine, to the suspension or revocation of
the licence to practice.161
Given the range of potential consequences, both civilly and professionally, it is not surprising that
health care professionals are hesitant to disclose any information that may be considered
confidential to the police. Their caut ion is only likely to increase as concern for and regulation of
patient confidentiality grows.
(D)

WHAT ARE THE CONSEQUENCES FOR FAILURE TO DISCLOSE?

While there are numerous potential consequences for medical professionals who disclose personal
health information in breach of their obligations, there are essentially no legal consequences for
non-disclosure or failure to cooper ate with police. The Criminal Code's blood sample provisions do
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not obligate medical practitioners to answer police questions about a suspect's condition or ability to
provide a breath or blood sample. Moreover, section 257(1) states that i t is not an offence for a
medical practitioner to refuse to take a sample of blood from a patient. Thus, there is no legal risk
associated with a refusal to cooperate with a police investigation into a suspected impaired driver.
Given the com plexity of confidentiality obligations and the degree of disclosure-phobia that they
have created, one could hardly blame medical practitioners if they decided never to disclose
information about a patient to the police. The most prudent cou rse of conduct, from the view of
medical practitioners and hospital administrators, is to refuse disclosure unless subject to a search
warrant or subpoena.
The problem, as discussed, is that it is exceedingly difficult for police to make a valid blood sample
demand or obtain a valid search warrant without at least some information about the suspect's
medical condition or the presence of blood samples in the hospital. Accordingly, the primary
consequence of hospital staff's failure to disclose personal information about the patient is that
impaired driving investigations will be frustrated. This is unfortunate, as situations in volving
hospitalized impaired driving suspects tend to involve deaths or injuries to other people as well.
Ironically, the offenders who commit the most serious offences (impaired driving causing bodily
harm or death) are the least likely to be charged and convicted. This is precisely the outcome that
the 1985 Criminal Code amendments were trying to avoid. It is apparent that more effective blood
sample provisions are necessary if injured impaired drivers are to receive a ppropriate sanction. The
following section outlines the legislation in other Commonwealth jurisdictions, where blood
samples are more readily available in crash situations.
(V)

APPROACHES IN OTHER COMMONWEALTH JURISDICTIONS

Unlike Canada, most Commonwealth jurisdictions have enacted legislation to facilitate, rather than
discourage, the taking of blood samples in impaired driving cases. Perhaps most notably, their laws
are designed to ensure that bio logical samples are taken by the most efficient means possible. In
cases involving hospitalized suspects, this means dispensing with the preference for breath samples.
They allow for blood to be taken without cumbersome requirements regarding the suspect's physical
condition or the impracticability of obtaining breath. This in turn eliminates the need for police to
consult with medical staff about the suspect's condition, thereby reducing the risk that confidential
patient informati on will be improperly disclosed. The following is a survey of the most relevant
provisions in the United Kingdom, New Zealand and Australia.
(A)

THE UNITED KINGDOM

Under the United Kingdom's Road Traffic Act 1988, police are authorized to demand a
breath-screening test from a person who they suspect was driving, attempting to drive or in charge
of a motor vehicle, and who they suspect has alcohol in his or her body.162 They can also demand
screening tests from drivers who they reasonably believe were driving at the time of an accident.163
Drivers who refuse to take or who fail the screening test may be arrest ed without a warrant and
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required to provide an evidentiary breath, blood or urine sample.164 Breath sample demands can
only be made at a police station.165 Thus, if a suspect is taken to hospital, police are not required,
indeed are not even permitted, to demand a breath sample. This spares police from the cumbersome
tasks of transporting and setting up an approved breath-testing device at the hospital, or of justifying
why it is impracticable to obtain a breath sample. Rather, when a suspect is taken to hospital, the
police can demand a blood or urine sample.166 Blood samples can only be taken by a medical
practitioner, and the suspect's consent is required.167 However, it is an offence to fail to provide a
sample without a reasonable excuse.168 Finally, the Road Traffic Act 1988 does contain some
"Protection for Hospital Patients", in that the medical practitioner in charge of the suspect's case
must be notified of the demand for a blood o r urine sample.169 The practitioner can object to the
taking of a sample, but only on the grounds that it would be prejudicial to the proper care and
treatment of the suspect.170
These provisions strike an appropriate balance between police convenience and a suspect's physical
integrity. They ensure that blood samples will only be taken by appropriate personnel, and that they
will not endanger the patient' s health. Blood samples will not be forcibly taken but, parallel to
breath testing provisions, those who refuse to provide a sample will thereby commit an offence.
Thus, blood or urine samples should be available from most hospitalized impaired d riving suspects.
Moreover, there is minimal need for police and hospital personnel to exchange confidential
information. Police can demand blood samples without any information about the suspect's physical
condition or likely release time from the hospital. Indeed, medical practitioners need not get
involved until after a valid blood sample demand has been made. Even then, they are only involved
in actually drawing blood from the patient, or in objecting on the grounds of the patient 's health.
(B)

NEW ZEALAND

In New Zealand, police are authorized to demand a breath screening test from any person driving or
attempting to drive a motor vehicle.171 If a suspect refuses to take or fails the screening test, the
police may demand an evide ntial breath test. If an evidential breath test cannot be conducted for
any reason, including situations where the suspect refuses to take the test or an evidential
breath-testing device is not readily available, the police may demand an evide ntiary blood test.172
Once required to provide a sample, it is an offence for any person to fail or refuse to accompany an
officer to undergo a blood test.173 The results of the blood test may be used in any proceedings
against the suspe ct.
New Zealand also has special provisions that apply in crash situations. Police may demand a breath
screening test from any driver involved in an accident, regardless of whether they think the person
has alcohol in his or her body.174 If the police are unable to determine who was driving, police can
demand a breath screening test from anyone they have good cause to believe was driving at the time
of the accident. Depending on the results of the screening test, police may demand evidentiary
breath or blood samples, as outlined above. Moreover, if a medical practitioner has reason to
believe that someone who is under his or her care or treatment in a hospital or doctor's office was
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involved in a crash, the medical practitioner may take a sample of blood for evidential purposes, as
long as it is not prejudicial to the suspect's proper care and treatment.175 This applies whether the
patient is conscious or unconscious.176 The legislatio n also protects the Crown and medical
personnel against criminal liability for taking a blood sample without the patient's consent.177
The above provisions provide much more flexibility to police in demanding breath and blood
samples from suspected impaired drivers. Blood samples can be demanded if breath-testing
equipment is unavailable "for any reason". Moreove r, blood samples may be taken when drivers
are taken to hospital following an accident, even if there are no grounds to believe that the driver
was impaired. This is particularly helpful in situations in which the driver is unconscious, where
poli ce would have obvious difficulty observing signs of impairment. Blood samples can thus be
routinely taken in these situations, without the need for a warrant. This helps to ensure that reliable
BAC evidence is efficiently taken and preserved in crash situations.
(C)

AUSTRALIA

In Australia, each state and territory is responsible for its own highway traffic and criminal laws.
Taken together, these traffic and criminal laws give police much broader authority to demand
screening tests and evidentiary brea th and blood samples than the Canadian law. Random breath
testing (RBT) is authorized in all jurisdictions.178 This means that police can demand a breath
screening test from any driver, without any need for suspicion that the driver has con sumed
alcohol. In most jurisdictions, the police can also demand that a driver take an evidentiary breath
test if he or she fails a screening test or refuses to take it.179 Further, the police generally may
demand a blood sample if a driver is u nable to provide a breath sample because of a medical
condition or physical disability.180
In accident situations, the general RBT provisions authorize the police across Australia to demand
that any driver involved in a crash submit: to a test. Furthermore, the police are usually authorized
to demand a screening test fr om anyone they suspect was driving at the time of a crash.181 Some
states also permit the police to demand evidentiary breath or blood tests from anyone who was
driving or suspected of driving at the time of an accident.182
All jurisdictions authorize the police or medical practitioners to demand a blood sample from any
driver or suspected driver who was involved in an accident and is taken to hospital for treatment.183
Indeed, most jurisdictions impose a positive duty on medical practitioners to take a blood sample
from such patients. For example, in South Australia, when a person over fourteen attends at or is
admitted to a hospital with injuries suffered in an auto accident, the medical practitioner must take
samples of his or her blood and seal them in two containers. The practitioner must then make the
samples available to the patient and the police.184
(VI) THE WAY FORWARD IN CANADA
There is no obvious reason why provisions similar to those in the United Kingdom, New Zealand
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and Australia could not be enacted in Canada. First and foremost, the Criminal Code should be
amended to remove the "preference" for breath samples when suspected impaired drivers are taken
to hospital. This amendment alone would eliminate many of the current obstacles to effective
enforcement of impaired driving laws. Police would not be required to evaluate whether the
suspect's condition is sufficiently poor to justify a blood sample demand. Nor would they be forced
to transport a complicated and sensitive breath-testing machine to the hospital, where administrators
may or may not have suitable space to conduct the tests. Further, the police would not be required to
seek confidential patient information from hospital staff, who would be risking violation of their
various confidentiality obligations to provide it. Rather, medical personnel co uld perform the quick
and efficient procedure of drawing a blood sample, thereby providing reliable BAC evidence to
ensure that impaired driving suspects do not, by reason of their hospitalization, escape criminal
liability.
Obviously, there will be situations where a suspect's physical condition will make it dangerous to
draw a blood sample, and any Criminal Code amendments should allow for medical practitioners to
object to a demand for blood samples on medical grounds. However, given that only a small amount
of blood is required for BAC testing, and is often drawn for medical purposes when an accident
victim comes into the emergency room, such cases will likely be very rare. The re is no need for
Canadian legislators or courts to maintain their squeamish stance with respect to blood tests. While
they are admittedly more intrusive than breath tests, blood samples are taken from most Canadians
on a regular basis as part of r outine medical care. They are hardly on par with the strip searches,
cavity searches and stomach pumping which are performed on those suspected of some drug
offences. Blood tests are quick and relatively painless, and do not subject the patient to any sort of
indignity or humiliation. When performed by a qualified technician, they involve exceedingly little
risk.
Second, Parliament should remove the requirement for blood samples to be taken by a qualified
medical practitioner (i.e., physician).185 Many physicians do not regularly draw blood samples;
instead, this task is delegate d to a nurse or other qualified technician. Such personnel draw blood
on a regular basis, and are actually more skilled at the task than many physicians. In a busy hospital
setting, these other qualified personnel are much more likely to be available to draw blood from
impaired driving suspects. Thus, for the sake of efficiency and patient comfort, the Criminal Code
should allow blood samples to be drawn by anyone who is qualified to do so by the provincial
licensing bodie s. A medical practitioner should only need to get involved if there is some reason to
believe that the taking of blood samples might endanger the suspect's health. However, as noted
above, such cases will be rare.
Third, Canada should introduce a modified form of automatic blood testing for hospitalized auto
accident victims, as currently exists in New Zealand and Australia. For instance, when someone is
brought to hospital and there is rea son to believe that he or she was involved in a motor vehicle
accident, the Criminal Code or provincial highway traffic legislation should require hospital
personnel to take a sample of blood for potential BAC testing. Given Canadian cons titutional
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principles and the courts' concern about collusion between hospitals and law enforcement, we are
not advocating that the legislation require medical staff to turn the blood samples over to the police
automatically. Rather, the sam ples could simply be stored at the hospital and only released to the
police if they independently established sufficient grounds to obtain a warrant for their seizure.
Such a provision would not turn hospital staff into police informants, but would increase the
likelihood that BAC evidence is collected in a timely manner and preserved for any criminal
investigation that might ensue. In addition, it would relax the current time constraints on the police,
who may be busy attending the scen e of the accident and unable to form the requisite grounds for a
special judicial warrant within the four-hour time limit in section 256.
Finally, both the Criminal Code and provincial privacy legislation need to clarify the obligations of
healthcare personnel when dealing with police investigations. As suggested by the Supreme Court
in Dyment, "[i]nva sions of privacy must be prevented, and where privacy is outweighed by other
societal claims, there must be clear rules setting forth the conditions in which it can be violated."186
The simplest way to accomplish this is to re quire healthcare professionals to cooperate with police
who are investigating an impaired driving accident. For example, when asked by police, hospital
staff should be required by the Criminal Code to answer: whether they have ta ken blood samples
from a patient; whether they have performed a BAC test; and whether the taking of blood samples
would endanger the patient's health. By requiring them to answer, the Criminal Code would make it
clear that they are n ot "willingly" disclosing confidential information, and thereby remove any
uncertainty or fear regarding disclosure. This recommendation is relatively modest. It would allow
for the minimum necessary disclosure of information. Many c ourts have already found, albeit
without much justification, that such information is "neutral" and available for disclosure to the
police.187 Clear legislative authority would remove any doubt and would protect staff from civil
lawsuits or professional discipline for cooperating with the police. It would also help to reduce the
fear that currently seems to surround the issue of patient confidentiality.
Before concluding, it is appropriate to address a concern that is sometimes raised in this area,
namely, that some people may avoid seeking medical treatment because they fear that hospital staff
will report them to police. For in stance, in Dyment, the Supreme Court expressed concern that the
collusion of medical staff and police would undermine public confidence in hospitals. LaForest J.
stressed that hospitals are meant to be places where the sick and injured r eceive treatment, not
where they become subject to criminal investigation.188 Similarly, the Report of the Commission of
Inquiry into the Confidentiality of Health Information expressed the concern that,
[p]ersons in need of health care might, in some circumstances, be deterred from
seeking it if they believed that physicians, hospital employees and other
health-care providers were obliged to disclose confidential health informati on to
the police in those circumstances. A free exchange of information between
physicians and hospitals and the police should not be encouraged or permitted.
Certainly physicians, hospital employees and other health-care workers ought not
to be m ade part of the law enforcement machinery of the state.189
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This concern may be legitimate in some circumstances. For instance, if an abused woman knows
that hospital staff may report her, she may avoid seeking treatment in the hospital because she does
not want police involved in her dome stic situation. However, this is a relatively minor concern in
the case of hospitalized impaired drivers. Those involved in serious crashes are typically brought to
the hospital by ambulance, and do not make a conscious choice whether to receive treatment.
Furthermore, the police are routinely called in accident situations, and will know about the potential
criminal charges irrespective of the suspect's treatment in hospital. In fact, if a suspect refuses to go
to the hospital to av oid the chances of having a blood test for BAC, he or she will likely be subject
to a breath sample demand instead. In short, the potential for some minimal cooperation between
healthcare providers and the police at the hospital is unlikely to be determinative, one way or
another, in a suspect's decision whether to be treated for his or her injuries.
CONCLUSION
Canada's criminal law does not provide for the effective prosecution of hospitalized impaired
drivers. Indeed, among comparable democracies, Canada seems to have implemented the most
inefficient system of gathering BAC evidence in auto incident situations. The Criminal Code's
blood sample provisions are technical, cumbersome, and do not take into account the practicalities
of emergency healthcare or law enforcement. Furthermore, as interpreted by the courts, the p
rovisions either do not acknowledge or simply ignore the various duties of confidentiality owed by
healthcare professionals to their patients. The resulting situation is confusing and frustrating to both
police officers and healthcare perso nnel. The current blood sample provisions impede criminal
investigations against the drivers who commit the most serious offences of impaired driving causing
bodily harm and death, of whom only a small portion are charged, and an even smaller porti on are
convicted.190 Not only do those drivers escape the penalties and remedial programs prescribed for
their conduct, but they are allowed to return to the roads to commit additional impaired driving
offences.
This distressing situation could be addressed by some relatively modest changes to the law. In
particular, the preference for breath samples should not apply when suspects are taken to hospital.
This reform would relieve police of the burden of transporting an approved breath-testing
instrument to the hospital, or of justifying why it is impracticable to take breath samples. In
addition, it would save police from having to gather information about the suspect's physical
condition from hospital personnel, who would be in breach of their confidentiality obligations by
responding. The second main recommendation of this paper is that the Criminal Code and various
privacy statutes should identify what informa tion medical personnel are required to provide to
police during the course of an impaired driving investigation. This would help to clarify the rights
and obligations of healthcare professionals, patients, police, and ensure that confi dentiality
obligations are taken seriously. Taken together, these recommendations should increase the
likelihood that reliable, admissible BAC evidence is available in even severe crash situations. While
hospitals must remain places of treat ment, they cannot be allowed to remain a safe haven for
impaired drivers.
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