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(A) The Need for RBT in Canada

. Impaired driving remains the single largest criminal cause of death in Canada,' with impairment-related

crashes claiming 1,278 lives in 2006,> or more than twice as many lives as all types of homicide
combined.” Moreover, impaired driving took a disproportionate toll among 16-25 year olds, who
constituted only 13.2% of the population but 33.4% of Canada’s alcohol-related traffic deaths.*

. Despite increasingly onerous criminal penalties and other federal amendments, progressive provincial

legislation, the frequent use of sobriety checkpoints, and countless awareness campaigns, designated
driver initiatives and treatment programs, impaired driving has proven a persistent and serious problem
in Canada. Indeed, the number and percentage of impairment-related crash deaths and injuries have
been rising and in 2006 exceeded 1999 levels.

. Millions of Canadians continue to drink and drive® because they can do so with little fear of being

stopped, let alone charged and convicted. Charge and conviction statistics, and survey results, indicate
that a person can drive drunk, on average, once a week for more than 3 years before being charged with
an impaired driving offence, and for over 6 years before ever being convicted.” Other survey data
suggest that even these low charge and conviction rates may be significantly overstated.®

. Unless a driver admits to drinking, the police currently need visible signs of impairment in order to

demand a roadside breath test on a screening device. American research indicates that using these
enforcement techniques, the police failed to detect more than 60% of legally impaired drivers (BACs >
.08%) stopped at sobriety checkpoints.” An earlier Canadian study estimated that 95% of legally
impaired drivers go undetected at checkpoints. '

. Canada’s federal impaired driving legislation is so technical, time-consuming and frustrating to enforce

that it discourages police from laying criminal charges. For example, a British Columbia police survey
indicated that almost half of the officers would not lay Criminal Code impaired driving charges, even if
they concluded that the driver was legally impaired.'" This de facto decriminalization of impaired
driving partially explains why the 2006 Canadian charge rate for impaired driving, per 100,000 licensed
drivers, was less than 38% of the American rate.'?

. Canada has one of the poorest impaired driving records among comparable developed democracies,

even though most of those countries have far higher rates of per capita alcohol consumption."”* For
example, a 2001 Transport Canada study found that Canada had the highest rate of impairment among
fatally-injured drivers of eight OECD nations."*

(B) International Experience

l.

Faced with similar enforcement challenges, many countries around the world have introduced RBT'” to
improve apprehension rates and thereby strengthen the deterrent impact of their impaired driving laws.'®
The Scandinavian countries introduced RBT in the mid-1970s, followed by most Australian states by
the mid-1980s, and then New Zealand and most European Union countries.

. Although the exact estimates vary, the great majority of developed and more developed democracies

have comprehensive RBT legislation. For example, a 2007/08 study of 50 countries reported that 72%
had a national RBT program. This 72% figure underestimates the prevalence of RBT, as Australia and
some other countries have comprehensive RBT programs which are established at the state and/or
territorial level.'”



. The introduction of RBT has consistently resulted in significant reductions in impaired driving deaths
and injuries. For example, in Queensland, RBT was estimated to have reduced total fatal crashes by
35% between 1988 and 1992, preventing an estimated 789 fatal crashes in that period."® New South
Wales’” RBT program was estimated to have prevented 522 serious, 204 fatal, and 686 single-vehicle
nighttime crashes in its first year.'” Another study reported that the number of fatally-injured drivers
with illegal BACs (> .05%) in New South Wales fell by 36% in the four years after RBT was
introduced.”’ Ireland’s introduction of RBT in July 2006 was found to have reduced total annual road
fatalities by 19% from the preceding 12 months.?'

. Various reviews of the research literature consistently report that RBT is one of the most effective
impaired driving strategies.”” A 2001 review which included 12 RBT studies found that the introduction
of RBT led to a median decrease of 22% in total fatal crashes.”” A 2005 review stated that the
Australian RBT programs resulted in “as much as a 24% reduction in nighttime crashes, especially in
metropolitan areas” and that Finland’s RBT program resulted in “an even more striking decrease of 50%
in drinking and driving rates.”**

. An Australian study found that RBT was significantly more effective than selective sobriety
checkpoints (i.e. where testing is based on reasonable suspicion or belief). For example, in Queensland,
RBT was reported to have resulted in a 35% reduction in fatal crashes, compared to a 15% reduction
associated with selective checkpoints.”> The studies documenting the large percentage of impaired
drivers who are missed at sobriety checkpoints help to explain RBT’s greater deterrent impact.*®

. There is broad public support for RBT. For example, a 2006 Irish survey reported that 87% of
participants strongly endorsed RBT.*” In a 1996 Australian national study, 87% of participants strongly
agreed with RBT.*® Similarly, while 60% of New South Wales voters favoured RBT before it was
enacted, 90% favoured it one year later.”’ Currently, 66% of Canadians support giving the police
authority to randomly test all drivers.*

. RBT checkpoints result in minimal delays. A Finnish study reported that, on average, drivers subject to

RBT were detained for just seconds.”’ A more recent New Zealand study indicated that drivers were

typically waved through when queues develop, so that most drivers were delayed for no more than 2
: 32

minutes.

. RBT is generally recognized as one of the most cost effective road safety measures. For example, a
2004 World Health Organization study reported that each dollar spent on RBT results in a cost saving of
$19.>* Similarly, a New Zealand study found the cost-benefit ratio was 1:14.4 for RBT alone, 1:18.8 for
RBT coupled with a media campaign, and 1:26.1 for RBT with both a media campaign and “booze
buses” (large, specially equipped vehicles used for evidentiary breath testing, which are typically very
distinctive in order to attract the attention of nearby road users).*

(C) RBT and the Charter

1. In the Canadian legal context, RBT would be used solely as a preliminary screening measure to

determine whether there are grounds to demand evidentiary breath tests. RBT would be conducted on
approved screening devices at roadside, thereby minimizing costs and inconvenience to motorists.

2. As invariably occurs when new enforcement measures are introduced, RBT would be challenged under

the Canadian Charter of Rights and Freedoms.*®> The most likely grounds for challenge would be
section 8 (unreasonable search and seizure) and section 9 (arbitrary arrest and detention). While RBT
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legislation would probably be found to violate these sections, the courts should uphold it as a reasonable
and justifiable limit under section 1 of the Charter.

. Canadians are routinely subject to random detention and search in their daily lives. Canadians cannot

board a plane, enter many courtrooms>® or government buildings, or observe Parliamentary proceedings
without being scanned and/or subject to a random physical search of their person and belongings. If
random search is warranted and justified in these circumstances, then a more compelling case can be
made for RBT, which addresses a far more widespread safety risk.

. Driving is a heavily regulated, licensed activity occurring on public roads.>’ Drivers are already required

by common law and legislation to stop and provide documentation when requested to do so by police,
and expect to be asked routine questions about their licences, insurance and sobriety. The Canadian
courts have consistently upheld the constitutionality of this random stopping, searching and questioning
of drivers,”® emphasizing the diminished expectation of privacy applicable to motorists.”® The
introduction of RBT is merely an extension of these routine interventions.

. The primary goals of the impaired driving legislation are to deter impaired driving and apprehend

offenders before they cause a crash. The Criminal Code and provincial/territorial traffic legislation give
the police authority to use various investigatory techniques to detect drivers who may be impaired.
While these techniques inevitably encroach on drivers Charter rights, they have generally been upheld
under section 1 as being “demonstrably justified in a free and democratic society.”

. Impaired driving has repeatedly been found to be a “pressing and substantial” concern as required by the

section 1 of the Charter.*® Most recently, the Supreme Court of Canada stated in R. v. Orbanski; R. v.
Elias:*' “There is no question that reducing the carnage caused by impaired driving continues to be a
compelling and worthwhile government objective.”

. The Supreme Court of Canada also upheld the constitutionality of random checkpoints, both at common

law* and pursuant to statute.** Although random stops are “arbitrary,” in that there are no criteria for

selection, they have been upheld under section 1 of the Charter because of their importance in
promoting highway safety. Without the ability to stop drivers at random, police would only be able to
detect impaired drivers in the most obvious cases of erratic driving or, worse, after a crash had occurred.

. As long as RBT is conducted with minimum inconvenience and delays, and its purpose is restricted to

roadside screening of drivers, there is every reason to believe that it will be justified under section 1 of
the Charter.

(D) Conclusion

l.

As indicated, despite concerted legislative, awareness and other initiatives, impaired driving remains
Canada’s leading criminal cause of death. Canada’s poor record and lack of progress in the last ten
years highlight the need for RBT.

RBT is widely acknowledged to be one of the most cost effective means of deterring impaired driving
and dramatically increasing police apprehension rates. Comprehensive RBT programs have been
enacted in the great majority of comparable democracies, where they have garnered widespread public
support.

MADD Canada believes that the public interest in protecting road users from the ongoing risks of
impaired driving more than justifies the minor inconveniences posed by RBT.

While RBT legislation would be challenged under the Charter, this should not discourage Parliament
from introducing a measure that has dramatically reduced alcohol-related crash deaths around the world.
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