
 
 
 
MADD Canada has long voiced its support for introducing a federal Criminal 
Code .05% Blood-Alcohol Concentration (BAC) offence. An overwhelming body 
of research has established that this measure is an effective means of reducing 
impaired driving. Despite this empirical evidence, the federal government has not 
adopted this proven means of significantly reducing impaired driving.  
 
In June 2009, Canada’s Standing Committee on Justice and Human Rights released 
a series of recommendations aimed at ending impaired driving. Unfortunately, the 
Committee did not recommend introducing a Criminal Code .05% BAC offence. 
The Committee stated that a lower Criminal Code BAC would be difficult to 
implement because it would significantly increase criminal prosecutions and over-
burden the legal system. This argument is contrary to the experience of the EU 
countries, Australia and the other jurisdictions which have enacted a .05% BAC 
offence. Nevertheless, the Committee cited a survey of Canadian lawyers by the 
Traffic Injury Research Foundation (TIRF) to support concerns about 
overburdening the justice system.  
 
MADD Canada recognizes the value of survey data, but has several reservations 
about the TIRF study. For example, the survey was conducted before the 
proclamation of Bill C-2 and the resulting changes in impaired driving prosecution 
and defence. Consequently, some of the concerns expressed by prosecutors have 
since been addressed by the changes brought about by Bill C-2. 
 
For these and other reasons, MADD Canada believes that the TIRF survey needs to 
be carefully re-examined in terms of the .05% issue. The following article 
addresses these issues.  
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Overview 

In June 2009, the Traffic Injury Research Foundation (TIRF) published the National 

Survey of Crown Prosecutors and Defence Counsel on Impaired Driving.1  According to TIRF, 



the survey was designed “to examine the legal process as it applies to alcohol-impaired driving 

from the point of view of Crown prosecutors and defence counsel, and to identify evidentiary or 

procedural factors which may have an impact on the legal process.”2  While the survey provides 

helpful information about the perceptions, experiences and working conditions of criminal 

lawyers who deal with impaired driving cases, its results should be treated with some care.  Most 

notably, the survey was conducted prior to the proclamation of Bill C-2,3 which was enacted to 

facilitate criminal prosecutions and narrow certain defences to impaired driving.  Several of the 

concerns expressed by Crown prosecutors in the National Survey were addressed by Parliament 

in Bill C-2, and should accordingly carry little weight in considering future reforms.  In 

particular, the results of the survey should not be used as a justification to reject proposals for a 

Criminal Code offence of driving with a blood-alcohol concentration (BAC) above 0.05%.  

Finally, while the administrative concerns of some Crown prosecutors may indicate a need to 

improve certain procedures, these administrative matters should not be the primary consideration 

in defining the substantive content of the criminal law. 

 

Methodological Concerns 

 While there is no reason to doubt the methodology used in the National Survey, it is 

important to bear in mind the inherent limitations in the survey results.  First, participation in the 

survey was voluntary, so the responses do not necessarily reflect the overall experiences of 

criminal lawyers.  Respondents may have self-selected on the basis of their own strong opinions 

on impaired driving issues or the criminal justice system, thereby introducing potential bias.  As 

acknowledged by the authors of the survey, “it was not possible to identify or access the entire 

population of lawyers who handle [impaired driving] cases, or even a truly representative 

sample.”4  Indeed, the responses represent only 33% of all Canadian Crown prosecutors and 15% 

of defence lawyers.5  The majority of the Crown prosecutors’ responses came from Ontario, 

Québec and British Columbia, while almost all defence counsel responses were from Ontario, 

Québec and Alberta.6  Thus, the survey does not necessarily reflect the experiences of counsel 

across the country.  

 Second, parts of the survey questionnaire asked respondents to provide estimates 

regarding charges, case outcomes, and BAC levels of accused impaired drivers.  For example, 

both Crown prosecutors and defence counsel were asked to estimate the percentage of cases they 

had conducted in the past 24 months resulting in: (a) stay/withdrawal, (b) plea agreement, (c) 

guilty plea, or (d) trial; and also to estimate what percentage of trials resulted in convictions.7  

These estimates, relying on respondents’ memories of their own impaired driving cases over the 

past 24 months, will be approximate, at best.  This is demonstrated by the discrepancies between 



Crown and defence counsel responses.  For instance, while Crown prosecutors responded that 

40% of accused impaired drivers plead guilty as charged, defence counsel estimated that only 

29% do so.8  Hence, the responses to these questions are not especially helpful, and cannot be 

treated as an accurate reflection of conviction rates and trends.  At any rate, more precise data on 

case outcomes are available from the Canadian Centre for Justice Statistics. 

 A final methodological concern is the timing of the survey, which was conducted in 2006 

and 2007 – well before the enactment of Bill C-2.  As discussed below, some of the obstacles to 

prosecution that were examined in the National Survey were addressed by Parliament in that 

legislation.  This means that several of the concerns expressed by Crown prosecutors, while 

accurate at the time of the survey, are now outdated.9 

 

Substantive Concerns 

 In examining what the authors of the National Survey perceived to be declining 

conviction rates for impaired driving,10 they suggested some reasons why increasing numbers of 

accused drivers may be acquitted.11  This information is undoubtedly helpful.  However, in light 

of Bill C-2, it is unlikely to reflect Crown experience in the near future.  In particular, Bill C-2 

significantly limited the ability of accused impaired drivers to challenge the results of their 

evidentiary breath and blood tests by way of the “evidence to the contrary” defences.  These 

defences challenged the Criminal Code’s presumptions that the evidentiary BAC test results 

accurately reflected the accused’s BAC at the time of testing (the presumption of accuracy) and 

at the time of driving (the presumption of temporality or “identity”).12  Prior to Bill C-2, these 

presumptions could be rebutted by “evidence to the contrary” through the so-called “Carter” and 

“Last Drink” defences.   

 The Carter (or “two drink”) defence was typically based on the accused’s testimony that 

he or she consumed only a small amount of alcohol prior to driving.13  A defence toxicologist 

was then called to testify that, if the accused had, in fact, consumed such a small quantity of 

alcohol, his or her BAC would not have exceeded 0.08%.  Since the toxicologist’s evidence was 

based solely on the accused’s self-reported consumption, it added nothing to the credibility of the 

accused’s testimony.  Yet, if the court accepted the accused’s evidence, it was usually considered 

sufficient “evidence to the contrary” to rebut the presumption of accuracy.  As a result, the breath 

or blood test results would be disregarded, and the accused would almost always be acquitted.   

 In the National Survey, Crown prosecutors estimated that the Carter defence was 

successful in 70% of the cases in which it was raised.14  This is discouraging, but not surprising, 

given the state of the law at the time of the survey.  Fortunately, the Carter defence was 

significantly curtailed in Bill C-2.15  The amendments make evidentiary breath test results 



“conclusive proof” of the accused’s BAC, unless he or she introduces evidence “tending to 

show” that the approved breath-testing instrument was malfunctioning or misused, that the 

malfunction or misuse resulted in the BAC reading above 0.08%, and that his or her BAC did not 

in fact exceed 0.08% at the time of driving.  In addition, the amendments specifically state that 

evidence of the accused’s alcohol consumption, absorption and elimination rates, or related 

calculations, do not constitute evidence that the approved instrument was malfunctioning of 

misused.16  As a result, the Carter defence should now be much more difficult to establish, and 

should not be the obstacle to conviction that it was at the time of the survey.   

 Similarly, Bill C-2 reduced the scope of the “Last Drink” defence, which Crown 

prosecutors believed to be successful in about 27% of the cases in which it was raised.  This 

defence is typically based on the accused’s testimony that he or she quickly consumed a large 

quantity of alcohol immediately before driving.  The defence, supported by toxicological 

evidence which was again based on the accused’s self-reported consumption pattern, contended 

that very little of the alcohol would have been absorbed into the accused’s bloodstream when 

stopped by the police.  Thus, the accused argued that his or her BAC was below the legal limit 

when driving, and only rose above that limit in the interval between being stopped and being 

tested.  Bill C-2 narrowed this defence by requiring the accused to introduce evidence “tending 

to show” that his or her alcohol consumption pattern was consistent with both a lawful BAC 

when driving and the evidentiary breath or blood test results.  The new limitations on the Carter 

and Last Drink defences should not only improve conviction rates, but should also, over time, 

reduce the number of accused impaired drivers who plead not guilty and insist on a trial. 

 The National Survey claims that more accused impaired drivers are proceeding to trial to 

avoid the penalties associated with conviction,17 particularly the one-year driving prohibition 

mandated by the Criminal Code.18  The underlying implication of this observation is that the 

penalties for impaired driving are too harsh, and are partly to blame for the increasing percentage 

of cases proceeding to trial.  The authors of the survey further suggest that, in addition to 

reducing guilty pleas, the onerous penalties for impaired driving are largely ineffective.  For 

instance, they note that approximately 70% of offenders continue to drive during their 

prohibition periods,19 thereby suggesting that it is not an effective deterrent. 

 There are several problems with these implications.  First, while there have been 

increases to the maximum penalties for the impaired driving offences in recent years,20 these are 

rarely imposed.21  The minimum (and typical) penalty for a first impaired driving conviction is 

still a relatively modest $1,000 fine.22  Second, while it is true that many offenders continue to 

drive during their prohibition periods,23 research indicates that they drive both less frequently 

and more carefully than they did prior to the prohibition.24  On the whole, driving prohibitions 



continue to be cited as one of the most effective countermeasures for impaired driving.25  The 

fact that some offenders continue to drive simply means that more effective measures, such as 

licence checks and vehicle sanctions, are necessary to reduce the occurrence of driving while 

prohibited.   

 Finally, as noted by the authors of the National Survey,26 the Criminal Code driving 

prohibition can be reduced to as little as three months if a driver participates in an ignition 

interlock program.27  The survey thereby supports the enhancement and promotion of interlock 

programs within the provinces, something that MADD Canada has advocated for many years.28  

Ignition interlocks have been shown to reduce recidivism by 40-95% compared to licence 

suspensions alone,29 and interlock programs are in place in almost every province and territory.   

Unfortunately, only 34% of Crown prosecutors who responded to the National Survey supported 

their use.30  As the authors of the survey note, Crown prosecutors would benefit from more 

education on these measures.31  Thus, rather than showing that the existing sanctions are too 

harsh or ineffective, the survey results actually indicate the need for a more comprehensive and 

creative approach to the impaired driving problem.  Crown prosecutors can play an important 

role in this approach by seeking interlock orders as part of the criminal sentencing process. 

 The National Survey also asked for respondents’ opinions on potential impaired driving 

reforms, ranging from enforcement issues to vehicle sanctions and public education.  Granted, it 

is helpful to learn Crown and defence counsels’ opinions about such reforms (since they will be 

involved in their implementation).  However, it must be remembered, as the survey’s authors 

point out elsewhere,32  that the personal opinions of Crown prosecutors and defence counsel do 

not necessarily reflect the proven traffic safety impact of the various proposals or sanctions.  For 

instance, it is no surprise that defence counsel showed little support for random breath testing 

(5%) and administrative licence suspensions (15%),33 even though the traffic safety benefits of 

these measures are well-documented in the research literature.34  

 MADD Canada is particularly concerned that Crown counsels’ lack of support for a BAC 

limit of 0.05% will be exploited by those who oppose such a limit, in spite of its proven traffic 

safety benefits in other countries throughout the world.35  The National Survey warns, for 

instance, that a 0.05% BAC limit would increase the already heavy caseload on Crown 

prosecutors.36  This is a common criticism by opponents of lower BAC limits, but it has never 

been substantiated.  It ignores the fact that a lower BAC limit has been proven to have general 

deterrent effects, and should reduce overall rates of impaired driving in Canada.37  In fact, while 

numerous jurisdictions worldwide have lowered their BAC limits in recent decades, there is no 

evidence that either their law enforcement or judicial systems were overwhelmed.38  Further, 

recent proposals for a 0.05% BAC limit have included streamlined procedures, which should 



maximize the efficiency of prosecutions.39  Lastly, while the administrative burdens on Crown 

prosecutors cannot be ignored, they cannot be allowed to shape the substantive criminal law.  

Harmful conduct should not escape criminal sanction simply because some Crown prosecutors 

consider it challenging to enforce.   

 

Conclusion 

 The National Survey of Crown Prosecutors and Defence Counsel on Impaired Driving 

provides helpful information on the perceptions, attitudes and practices of lawyers involved in 

the criminal prosecution of impaired drivers.  However, its results should be given appropriate 

weight.  Some of its findings and conclusions are outdated, given the enactment of Bill C-2.  

Other findings indicate a need to introduce or promote the use of complementary 

countermeasures, such as vehicle sanctions or alcohol interlocks, to maximize the efficacy of the 

Criminal Code provisions.  Finally, while it is useful to gauge Crown prosecutors’ opinions on a 

range of traffic safety measures, this cannot be substituted for the extensive body of traffic safety 

research on the effectiveness of various countermeasures, such as BAC limits and ignition 

interlocks.   
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