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INTRODUCTION

Canada established its current 0.08% Criminal Code blood-acohol concentration (BAC)
limit for drivers in 1969.[1]* At the time, this was a subgtantia improvement, as it established a
per se BAC limit under the crimind law and required impared driving suspects to provide
bresth samples. However, in the more than three decades that have followed, bresth-testing
instruments have become more accurate, public attitudes toward impaired driving have hardened,
and scientific research has edablished that impairment begins a levels bdow 0.08%. In
response, the international trend was and continues to be to reduce per se BAC limits to 0.05%
or lower. The legd BAC limits of various countries are not dways uniformly reported. The
legd limit is reported to be 0.05% in numerous countries including: Argentina, Audrdia,
Audria, Belgium, Bulgaria, Croatia, Denmark, Finland, France, Germany, Greece, lcdand,
Isradl, Italy, Macedonia, the Netherlands, Norway, Portuga, Slovenia, and Spain. Russa and
Sweden have a legd limit of 0.02%, and Poland has a limit of 0.03%. Findly, the officid limit
is reported to be 0.00% in the Czech Republic, Hungary, Mdaysa, Romania, Saudi Arabia, and
Turkey, while Japan'slimit is 0.00% in practice.[2][3][4]

Nevetheless, the Canadian federd government has been rdluctant to follow this
international trend. In 1999, the House of Commons Standing Committee on Justice and Human
Rights received numerous submissons supporting a 0.05% BAC limit. However, in its find
report, Toward Eliminating Impaired Driving,[5] the Standing Committee rgjected the proposas

to lower the Criminal Code BAC limit to 0.05%. The Committeg' s reasons included: “a lack of

* The Criminal Code, R.S.C. 1985, c. G46, defines the offence of impaired driving to include both
driving while on€'s ability to do so is impaired by acohol or drugs (s. 253(a)) and driving with a BAC
above 0.08% (s. 253(b)). Although drinking drivers with BACs below 0.08% may be convicted under s.
253(a), thisis uncommon. Consistent with usua practice in Canada, we have used the term “impaired
driver” in a narrower sense to refer to drivers with BACs above 0.08%, unless otherwise indicated.



scientific evidence that there would be any vadue in lowering the legd BAC limit", a “lack of
consensus among experts in the fidd’, “a loss of public support”, and “additiona enforcement
burdens” Findly, concerns were expressed that there would be insufficient police and judicid
resources to cope with a lower BAC limit, because it would “more than double the number of
drivers who would be liable to prosecution.”

Unfortunately, the Committee faled to carefully andyze the 0.05% issue or condder the
growing body of relevant research. The concerns the Committee expressed about a 0.05% BAC
limit were dther unfounded or exaggerated, and its concluson on the issue is contrary to the
weight of evidence on the traffic safety benfits of lowering BAC limits.  In our view, the 0.05%
issue warrants afar more thorough consideration, particularly in Canada.

Despite the progress that has been made, impaired driving remains, by far, the leading
criminad cause of death[6][7][8] and one of the leading crimind causes of injury[6][9] in Canada.
In recent years, acohol-related crashes have clamed between two and three times as many lives
annudly as dl violent crimes combined.[8] Alcohol-related crashes have been estimated to cost
Canadian society between 1.5 and 10 hillion dollars a year.[10] Opinion poll data indicate that
millions of Canadians continue to drink and drive, many in Stuations when they thought they
were over the legd limit[11][12][13] As we shdl discuss, Canada dready lags far behind the
world leaders in traffic safety in terms of the high percentage of imparment among its fataly-
injured drivers.

The purpose of this paper is to review the evidence regarding the potentia benefits of
creating a 0.05% Criminal Code offence in Canada. Although the exact detaills must be Ieft to
the legidative process, wha is envissged is a federd summary conviction offence that would

include: ticketing and other streamlined procedures for processing cases, the option of entering a



guilty plea without a court gppearance; subgantidly lower pendties than the exiging 0.08%
BAC offence and provisons to protect firg-time 0.05% BAC offenders who do not re-offend
from having a permanent crimind record.

Unlike the dtuaion in many jurisdictions, no single levd of government in Canada hes
comprehengve conditutiond authority over impared driving.  Under the Constitution Act,
1867,[14] the federd government may enact crimind offences prohibiting various aspects of
drinking and driving, but has no authority to regulate driving or licensng. Even if the federd
government wanted, it could not impose adminidrative licence sugpensons on drinking drivers
or interfere with the provinces and territories adminidraive licence suspension inititives.  In
turn, the provinces and territories have broad authority over roads, driving and licensing, and can
create offences in relaion to these matters. However, the provinces and territories do not have
the congtitutiona authority to create crimes.

The proposed crimind 0.05% offence would not replace, but rather would complement,
both the exiging Criminal Code impared driving offences and the provincid and teritorid
adminigrative licence suspengon legidation. Thus, for example, an Ontario driver whose tested
BAC was 0.07% would be subject to both a 12-hour licence suspenson under the provinciad
Highway Traffic Act[15] and a crimina charge of driving with a BAC above 0.05% under the
federa Criminal Code.[16]

This paper is divided into four sections. The firgt briefly examines the research on the
adverse effects of smal amounts of dcohol on driving-related skills and abilities.  The second
section reviews the dudies on the increased reaive risks of fatal crashes among drivers a
various BAC levels. In the third section, we discuss the rea-world impact of lowering various

adminigrative and crimind BAC limits in Canada and abroad. The fourth section addresses the



arguments, drawn primarily from the Committee report, that have been raised in oppostion to
introducing a 0.05% Criminal Code BAC offence in Canada

In the concluson, we argue that the evidence supports the introduction of a 0.05%
Criminal Code offence. Contrary to the Committee report, we suggest that a 0.05% Criminal
Code BAC limit is an essentid dement of any meaningful reform of Canada's federd impaired
driving laws.  Although the issue fals outdde the scope of this paper, in our view the other
essentid dement is the enactment of broader and more efficient police powers to stop vehicles,
detect drinking drivers, and gather evidence of imparment.

Given the unique conditutiona divison of legidative powers between Canadd's federd
and provincid governments, there is no exact pardld that can be drawn from the internationa
experience with lower BAC limits.  Moreover, no two jurisdictions have identica legidation
governing police powers, driver licensng, acohol regulaion, or the other variables that would
likey affect the impact of lowering various types of BAC limits  Since there is no one
conclusve study or perfect andogy, al of the redevant evidence from Canada and abroad must
be consdered. In our view, one cannot predict the exact nature or specific magnitude of the
traffic safety bendfits that will result from cregting a new Criminal Code 0.05% BAC offence.
Neverthdess, as will be shown, the weight of the evidence indicates that this measure will
contribute to dgnificant reductions in drinking and driving, and resultant crashes, injuries and
fatdities

While this paper focuses on Canada's legd and enforcement framework, the mgority of
the discusson is goplicable to any country contemplating a change in its legd BAC limit.
Evidence on the effects of dcohol on driving-relaed skills and the redive risk of crash is

rdevant to drivers in any jurisdiction. The review of the red-world experience with lower BAC



limits encompasses diverse BAC laws drawn from numerous countries. Moreover, many of the
arguments made againgt a 0.05% Criminal Code BAC limit in Canada have been raised before in

other jurisdictions and, no doubt, will be raised again whenever lower BAC limits are proposed.

SECTION I. EFFECTS OF LOW DOSES OF ALCOHOL

Internationd medicd and traffic safety dudies spanning severd decades have established
thet driving-rlated skills and driving performance are adversdy affected by rdaively smdl and
moderate amounts of alcohol. As early as 1960, a British Medica Association report stated that
“a concentration of 50 mg% of acohol in 100 ml of blood while driving a motor vehicle is the
highest that can be accepted as entirdy consstent with the safety of other road users”[17] More
recently, the authors of a review of 109 studies on the effects of low doses of acohol concluded
that there is “strong evidence that imparment of some driving-rdated skills begins with any
departure from a zero BAC.”[18] Moreover, they found that those skills and abilities consdered
to be most important for driving were among the mod sendtive to adcohol. We briefly

summarize below the evidence rdaing to severd of the key skills and abilities.

(@) Vision

Studies consgtently show that visud functions are adversdy affected at BACs as low as
0.03%.[18] Because dcohol generdly has a rdaxing effect on musdes, it impairs the ability to
control the fine, discrete muscles that move and focus the eyes[19] Specificdly, BACs between
0.03% and 0.05% interfere with voluntary eye movements and impair the eyes ability to rapidly
track a moving target.[20] The ability to track objects is criticd to driving, as drivers must be

able to focus on certain objects and track them as the object and their own vehicles move. A



driver's ability to focus is impared by acohol’s reaxing effect on the muscle that controls the
shape of the eye'slens[19]

Further, research indicates that drivers who have been drinking move ther eyes less
frequently and fixate on one area for longer periods of time. Visud acuity is hampered because
acohol reduces the amount of oxygen in the bloodstream, and thereby impairs the senstivity of
the cones at the back of the eyebal, which help to transmit colour images from the retina to the
bran. Drinking drivers may dso suffer from double vison, as their rdaxed eye muscles impair
the eyes ability to work together. This affects the driver's ability to judge distance, which has
been found to be impaired a BACs as low as 0.047%.[18] As a result of this decreased depth
perception, drivers may have difficulty changing lanes, passng other cars, or determining
whether avehicle is moving toward or away from them.[19]

Alcohol can dso affect a driver's night vison.[21] Drivers who have been drinking have
a dower recovery rate from headlight glare, as it takes longer for their pupils to enlarge again
after being exposed to bright light.[19] The acohol-reduced sengtivity of the rods and cones
exacerbates the dready difficult task of seeing in low light, reducing a driver's ability to detect
objects in the fidd of view. This is of particular concern because drinking drivers tend to be
more prevaent & night.[22] Findly, drivers who have consumed relatively moderaie amounts of
acohol have reduced peripherad vison, and are less likely “to perceive or recognize objects and
dgnds outdde the centrd visud fidd”[23] One dudy found that the deficit in peripherd

detection ability is 6% at a BAC of 0.02%, and 20% at BACs between 0.05% and 0.08%.[23]

(b) Vigilance and Drowsiness

Low doses of dcohol have a negdive effect on vigilance and drowsiness[18] In thar

2000 literature review, Moskowitz and Forentino reviewed nine dudies on vigilance,



comprisng eighteen separate test results.  Every study found imparment of vigilance tasks a
BACs of 0.03% and above. These dudies generdly tested the subjects ability to sudan
atention or reman dert over extended periods of time. These skills are criticd if drivers are to
remain watchful for hazards, particularly when the drive islong, routine or uneventful.

Somewhat related to the vigilance issue are the studies that show that drivers with BACs
as low as 0.01% ae likdy to fal adeep faster than sober drivers[18] This is paticulaly
important because recent studies have indicated that drowsy drivers are a notable traffic safety
concern. For example, the Austrdian Federa Office of Road Safety has estimated that 25% to
35% of dl fad crashes involve driver fatigue[24] Traffic authorities in New Zedand estimated
that fatigue is involved in 5% of injury crashes and 8% of fatal crashes. However, they noted
that these figures likdy underestimete the problem, given the difficulty of recognizing faigue as
acontributing factor in a crash.[25]

Further, approximately one-third of dl fad crashes involving fatigue in New Zedand
dso involved a driver who had been drinking.[25] A smilar pattern was found in a New York
Sudy, where more than one in three drivers surveyed after a drowsy driving crash admitted that
they had consumed dcohol.[26] Even smdl amounts of acohol can enhance the effects of
drowsiness, and the risk patterns for drowsy and drinking drivers often overlgp[26] As with
acohol-related crashes, driver fatigue crashes most often occur during late-night hourd26][27]
or on the weekend,[28] involve a sngle vehide[26] and cause serious injuries or death.[29]
Alcohol-related and driver fatigue crashes are dso more likdy to involve young mde drivers
than other types of crashes[26] While some of these gmilarities can be dtributed to lifestyle
petterns, it is notable that drowsiness affects the same set of driving-related skills as low doses of

acohal, particularly reaction time, vigilance and information processing.[26]



(¢) Psychomotor Skills

Low doses of dcohol can adversdy affect the psychomotor skills related to driving,
egpecidly geering and braking. One sudy indicated that Sgnificant imparment of Seering
ability begins with BACs as low as 0.035%.[30] Smilarly, a Canadian study conducted on
closed roads and arport taxiways found that subjects with a mean BAC of 0.06% had
ggnificantly impared peformance in steering accurecy.[31] In another dudy, drivers with a
mean BAC of 0.042% hit substantidly more cones in an evasve manoeuvre a 50 km per
hour.[32] That dudy dso recorded sgnificant declines in braking ability a that same BAC.
Findly, a more recent American experiment, which tested impairment a vaious BACs on a
closed driving course, found that braking ability was decreased by agpproximately 30% a BACs

of 0.03%.[33]

(d) Information Processing

Alcohol consumption adversdy affects the brain's ability to process information. Drivers
who have been drinking take longer to respond to stimuli like road sgns and traffic Sgnds. As a
result, they tend to take notice of fewer sources of information than drivers with 0.00%
BACs[20] Alcohol dso affects the ability to reeson and form a decison, which results in
drivers taking longer to respond to road hazards[34] Taken together, these factors suggest that
drivers who have consumed even smal or moderate amounts of adcohol will have a delayed
regpoone to traffic Stuations  While most sudies have examined and found impairment of
information processing skills under “norma” driving conditions, the risks would likdy be
greatly increesed in more demanding or emergency Stuations, such as poor westher or a

potential crash.



The United States Trangportation Research Board has used a four-stage modd to explain
the driver's decison-making process[35] According to this modd, a driver must see a Stuation
developing, recognize it, decide how to respond, and perform the required physica tasks, such as
braking and deering. This moded combines perceptud, cognitive and psychomotor abilities.
The Board concluded that the first three stages are directly and adversdy affected by low BACs,
in terms of both speed and accuracy. Moreover, while the speed of response in the fina phase is
not measurably affected by smal amounts of adcohol, the Board noted that this dtage is often
compromised by a “speed-accuracy trade-off.” In other words, subjects respond as quickly, but
more inaccurately. This risk of an inappropriate or inaccurate response occurs a BACs as low as
0.021%. Thus, drivers who have consumed even smal amounts of adcohol are less likdy to
respond as quickly or appropriately when confronted by a hazard requiring a quick decision,

such as suddenly encountering a cyclist on the road.

(e) Divided Attention Skills

In addition to information processng, drivers ability to recognize and respond
gopropriately to dangerous dtuations is dso dependent on the ability to divide ther attention
between or among tasks. Experimental studies have reported that smal amounts of acohol have
thar grestest effects on divided attention skills, which may be impared even a BAC levds
below Q01%.[18] The tests that measure these skills require the subjects to perform two tasks at
the same time, typicaly a centra tracking task and a peripherd visud search task. This closdy
resembles driving, which, for example, requires drivers to mantan ther lane podgtion while
congantly scanning the environment for hazards.

These effects of dcohol were recently examined in a Naiond Highway Treffic Safety

Adminigration (NHTSA) sudy, involving 168 subjects of various ages with different patterns of
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drinking[36] It required the subjects to perform both divided atention and driving sSmulator
taks. The divided atention test required the subjects to perform a tracking task in combination
with a periphera search and recognition task. The driving smulator tested the subjects abilities
in rurd, suburban and urban environments, with various traffic hazards and periphera sgnds. In
total, the two sets of tests involved fourteen different response messures.

Prior to the tedts, the subjects participated in practice sessons to become familiar with the
goparatus. The subjects performance without drinking was then tested to provide a basdline for
comparison (the “pre-treatment score€’). The officid tests were performed on two days, one
week gpart. On each of the testing days, hdf of the subjects received a placebo and haf were
tested at 0.02% BAC intervas on a descending scde. To produce this descending scale, most
subjects were given aufficient dcohol to obtan a BAC of 0.10%, while the light drinkers were
provided with acohol to a pesk BAC of 0.08%. The subjects then participated in the tests as
ther BACs declined to 0.00%. The find driving smulator tests were performed when the
subjects BACs were 0.02%, while the find divided atention tests were performed when the
subjects BACs reached 0.00%. The authors, Moskowitz et al., noted that testing on a
descending BAC may underestimate impairment, which is generdly more pronounced as an
individud’s BAC isrising.

A subject’'s peformance was classfied as “impaired” if he or she scored more poorly,
relive to his or her pre-treetment score, with acohol than with the placebo.  Although it is
beyond the scope of this paper, it is interesing that the individuds driving-rdated sills
remained adversdy affected by their drinking even after their BACs had fallen to 0.00%.

Of the divided attention tasks, the researchers measured reaction time, tracking error, and

the number and percentage of incorrect responses on the periphera search and recognition task.
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The measures most sendtive to low doses of acohol were tracking error and reaction time.
Figure 1 illustrates Moskowitz et al.’s findings with respect to selected divided attention tasks.

[Insert Figure 1 gpproximately here]

On the driving smulator, Moskowitz et al. examined speed deviation, lane deviation, the
number of times over the speed limit, reaction time, the number of collisons, and the number
and percentage of incorrect responses to periphera road dgnads. Of these, the mogt sendtive to
gmal amounts of adcohol were lane deviaion, speed deviaion, and the number of times the
subject exceeded the speed limit.  Figure 2 illudtrates the study’s conclusions respecting selected
measures on the driving smulator.

[Insert Figure 2 gpproximately here]

On the whole, the study found thet, a a BAC of 0.04%, more than haf of the subjects
were “impared” in adl but two of the fourteen response measures. By 0.06%, more than haf
were impared in al of the responses measured. Furthermore, the individuad response measures
for each part of the study were added together to produce a composite score, or “performance
index,” for the divided attention skills and for the driving Smulator tasks. As indicated in the
above graphs, the performance indices reveded that 82% of the subjects divided attention skills
were impaired a a BAC of 0.06%, and 84% had impaired performance on the driving smulator
a the same BAC. The authors stated that the “magjor cncluson of this sudy is that a mgority of
the driving population is impaired in some important measures at BACs as low as 0.02% BAC.
Although research a BACs bdow 0.03% has been limited, the scientific literature contains no
evidence of athreshold BAC below which impairment does not occur.”

Apparently, the authors did not test subjects whose peak BACs were in a more moderate

range. In farness it may wel be argued that subjects whose pesk BACs were, for example,



0.04% would have performed better than if their peak BACs were 0.10% and they were tested
when ther BACs had fdlen to 0.04%. This fact may hep explain the high leves of impared

performance the authors witnessed & very low BAC levels.

() Summary

Both laboratory and fidd <udies indicate that important driving-related skills are
advarsdy affected by rdativedy smdl amounts of adcohol. The affected skills include vison,
deering, braking, vigilance and, more importantly, information processng and divided atention
taks. The dudies have never been serioudy chalenged, suggesting a reasonable consensus
among experts about the adverse effects of smal and moderate amounts of acohol on driving-
rdaed sills and abilities Admittedly, the effects identified in controlled laboratory experiments
are likdy different from those that would occur in red-world driving dtudions. Studies like
those described above cannot predict with certainty the nature and magnitude of the effects that
sndl and moderate amounts of acohol will have on actua drivers. However, since one cannot
test dcohol impairment on public roads, we must draw what reasonable conclusons we can from

laboratory, driving smulator, and closed access course testing.

SECTION Il. THE RELATIVE RISK OF CRASH AT VARIOUSBACS

In this section, we examine the research on the relative risk of crash a various BAC
levels, with particular emphasis on the 0.05% to 0.10% range. Given the adverse effects of
relativdly smdl and moderate amounts of dcohol on criticd driving skills and dhilities, it is not

surprising that the relative risk of afata crash rises sharply at BAC levels well below 0.10%.
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(a) Early Studies

Beginning with Borkengtein's landmark “Grand Rapids Study” in 1964,[37] early studies
edtablished that a driver's redive risk of crash is directly rdaed to his or her BAC. Although
Borkengtein's study has been criticized for failing to accurately identify the crash risk associated
with the varidbles of age, sex and drinking practices[36] its overdl concluson that the rdative
risk of crash increases with a driver’'s BAC has not been chdlenged. Two smilar early studies
were performed in Vermont (1971)[38] and Addaide, Austraia (1980).[39]

Each of these dudies examined the rddive risk for drivers with various BACs, and each
showed a correlaion between BAC and the relative risk of crash. Interesingly, caculaions of
"accident involvement ratio" prepared by the authors of the Addade study dso showed that the
risks increase with crash severity. The Grand Rapids Study examined any crashes that were
reported to police, while the Addade Study examined crashes "to which an ambulance was
cdled and the Vemont Study examined fad crashes At BACs of 0.07% to 0.09%,
forexample, the dudies showed accident involvement ratios of 1.77, 3.2 and4.l,

respectively. This pattern of increased risk is congstent with the later rdative risk studies.

(b) Recent Studies

A 1991 American study reported that, for drivers with BACs in the 0.05% to 0.09%
range, the risk of a fatd dngle-vehicle crash for males aged 25 and over was nearly nine times
higher than for their counterparts with BACs of 0.01% or below.[40] Updating the 1991 study
using 1996 data, Zador, Krawchuk and Voas reported in 2000 that, “each 0.02 percentage point
increase in the BAC of a driver with a nonzero BAC more than doubled the risk of receiving a
fad inury in a sngle-vehicle crash among mde drivers aged 16-20, and nearly doubled the

comparable risk among the other driver groups.”[41]
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[Insert Table 1 gpproximately herel

It should be noted that Zador, Krawchuk and Voas used a datisticad modeling method to
obtain ther results. The case (crash) data reflect a census of dl U.S. crashes through the Fatdity
Andysis Reporting System (FARS), while the exposure data (drinking and driving without a
crash) reflect survey data from a much narrower sample (the 1996 National Roadside Survey).
Thus, the sudy may be more vaduable in o far as it shows a generd risk pattern rether than the
actud magnitude of the risk for a specific driving population.

As illugrated in Table 1, the relative risks rise sharply in the 0.080% to 0.099% BAC
range, which is particularly rdevant to the current Canadian crimind BAC limit.  Although
Canada’'s Criminal Code BAC limit is 0.08%, surveys indicate that most police in Canada will
not charge impared drivers unless both of the BAC readings taken for evidentiary purposes
(hereinafter “evidentiary breath tests’) are 0.10% or higher.[42] This is largdy due to the
Canadian courts acceptance of certain defences and the margin of error they attribute to breath
testing machines. Consequently, Canada has a de facto crimind BAC limit of 0.10%, leaving
driversin the 0.081% to 0.099% range largely immune from crimina sanction.

Canadian research has adso documented the increased risks associated with BACs below
0.10%.[43][44] A Tréffic Injury Research Foundation (TIRF) study indicated that drivers with
BACs of 0.051% to 0.08% are 7.2 times more likey to be involved in a faid crash than drivers
with 0.00% BACs[45] In addition, TIRF has conggently documented the extremdy high
relative risks among young drinking drivers[46][47] One of their earlier youth studies reported
that 16-19 year-old drivers with BACs of 0.08% to 0.099% have forty times the risk of a fata
crash than comparable youth who have not consumed a cohol .[48]

Research aso shows that the relative risk of crash per trip & low to moderate BACs is

much higher for infrequent drinkers than for regular drinkers with the same BAC. For example,
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an American report indicated that, at the rdatively moderate BAC of 0.06%, the risk of crash
relaive to their sober counterparts increases nearly 700% for those who drink on an annual bass,
425% for those who drink monthly, and only 50% for those who drink daily.[49] It is likdy that
the reative risk for infrequent drinkers is even more disproportionate a the high BAC leves
typicaly associated with serious traffic crashes.  This research challenges the emphass that has
been placed on the so-cdled “hard core’ drinking drivers relative to the more Sereotypica

“socid” drinkers who only occasionaly drink immoderatdly.

(©) Summary

The data on the reldive risk of crash have not been serioudy chalenged by opponents of
lower BAC limits. Rather, opponents have focused on the more devated reative risks that are
found a extremey high BACs, discounting the risks at lower BACs. However, the research
suggests thet it is ingppropriate to ignore the subgtantialy eevated risks in the 0.050% to 0.099%

BAC range, particularly for young, infrequent and occasiond drinkers.

SECTION I111. EXPERIENCE WITH LOWER BAC LIMITS
(@) Introduction

Given the diverse nature of the various types of BAC laws, care must be exercised in
drawing pardles. For the purposes of our andyss, we have therefore divided the BAC laws
into three broad types. The firg type are adminisrative BAC laws, the violaion of which
typicdly results in a licence suspensgon.  Although the driver is sanctioned, he or she has not
committed any offence, and there are generdly no long-term licensing or other consequences. In
Canada, the current provincid and territorid 12 to 24-hour adminigrative licence laws, most of

which are based on a 0.05% BAC, would be among the least intrusive of this type of BAC law.
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In many cases, the driver is smply required to relinquish the whed to a sober, licensed
passenger, and to surrender his or her licence, which can be retrieved from the police 12 to 24
hours later.

The second type of BAC law creates a regulatory offence, typicaly under the highway
traffic or driver licenang legidaion. The driver is usudly subject to a smdl fine and a modest
licence suspension, and a record of the offence is mantaned.  Such offences, particulaly if
repesied or coupled with other driving infractions, can have sgnificant licensng consequences,
but they do not carry the socid stigma or legd consequences of a criminal offence.

The third type of BAC laws creates a crimind offence.  Although there is considerable
vaiaion in these laws those who violae a crimind BAC limit will likdy be subject to a
subgtantid fine and licence suspenson.  Moreover, they may face incarceration if their BACs are
very high (above 0.15%), they are in a crash involving persond injury or desth, or they have a
prior impaired driving conviction. These offenders will aso have what is generdly referred to as
acrimina record and will be subject to the various disabilities that this entalls.

In the following section, we describe the Canadian and international experience with
lower BAC limits. The discusson is divided into four subsections. The firs examines the
American experience in lowering the crimind BAC leve from 0.10% to 0.08%. In the second
subsection, we andyze the impact of introducing zero or low adminigrative BAC limits for
young and novice drivers. The third subsection describes the effects of the short-term provincid
and teritorid adminidrative licence suspenson legidaion in Canada  Findly, in the fourth

subsection, we document the international experience with legal BAC limits of 0.05% or lower.
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(b) Lowering the Criminal BAC Limit from 0.10% to 0.08% in American States

Beginning with Utah in August 1983, a number of American States have lowered their
caimind per se limits from 0.10% to 0.08%. As of March 2002, 32 dates, Puerto Rico and the
Didrict of Columbia had introduced 0.08% BAC legidation.[50] In the fal of 2000, Congress
passed the Transportation Appropriations Bill, which will dlow the federd government to
withhold 2% of certain highway congruction funds from dates that do not enact 0.08% per se
limits by 2004.[51] The penalty increases to 8% by 2007. As the number of states with 0.08%
crimind BAC limits is dmogt certain to increase, the body of American research on lower BAC
limits should grow correspondingly.  Neverthdess, the existing research dready provides
condderable data regarding the effects of lower crimind BAC limits on impared driving and
related crash statistics.

As indicated, the American evidence reflects the impact of lowering the crimind BAC
limit from 0.10% to 0.08%, and thus provides only an indirect comparison for the proposed
change from 0.08% to 0.05% in Canada. The effects of a lower limit in Canada will not be
directly proportiond to those that occurred in the United States. However, the overdl weight of
the American dudies shows that the lower crimind BAC limits did have a beneficid effect, and
one can expect that a lower crimind limit in Canada would follow a smilar trend. As explained
ealier, given police charging practices, a 0.05% Criminal Code offence in Canada would most
directly affect drivers with BACs of 0.07% to 0.10%. Thus, the American 0.08% experience
may be more relevant to a Canadian 0.05% law than it might first appear.

A preliminary assessment of the firg five dates to introduce 0.08% BAC limits showed
promising results[52] As illustrated in Table 2, four of the five dates had Satisicaly sgnificant
decreases in acohol-reated fatd crashes after implementing the legidation. Maine was the only

dae to have no daidicadly dgnificant decreases in dcohol-related fatd crashes after
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introducing a 0.08% BAC limit. However, a later sudy noted that Man€'s results might have
been affected by its rdaively smdl number of monthly traffic fatdities, as well as the “overdl
long-term downward trend” in such fatdities, which it was experiencing a the time of the
report.[53] The preiminary assessment did not consder other factors that might possbly have
influenced the datistics, nor did it congder overal crash rates or trends[52] Consequently, the
results do not provide strong evidence tha the lower BAC limits caused a reduction in acohol-
related crash fatdities  Nevertheless the data indicate that lower crimind BAC limits were
associated with reduced acohol involvement in fatal crashes.

[Insert Table 2 approximately here]

Moreover, a more recent time series anaysis of eeven dates by Aspler et al. did consider
the effects of confounding factors, particularly adminidtrative licence revocation laws in its
andyss of 0.08% BAC Ilimits[53] Tha <udy confirmed the promisng findings of the
prdiminary assessment, and concluded that lowering the BAC limit had a deterrent effect.
Seven of the eeven dates experienced datidicaly dgnificant decreases in @ least one measure
of dcohol involvement in traffic fadities Of note, four dates hed datidicaly sgnificant
reductions in fadly injured drivers with BACs over 0.10%, five had reductions in the number of
fatdly injured drivers teting postive for acohol, and three had sgnificant reductions in the ratio
of high-BAC to sober drivers. Four daes had no datidicaly dgnificant reductions in the
measures that were reported.

Scientific support for the 0.08% BAC limit in the United States has not been unanimous.
A dudy of North Carolind's decison to lower the limit from 0.10% to 0.08% in October 1993
found that there was “little clear effect” of the lower limit on acohol-related crashes in the

state.[54] However, the authors noted that North Carolina was dready experiencing an ongoing
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decline in dcohol-related fatd crashes, and that the sharpest declines had occurred in early to
mid-1992 — only a little more than a year before the 0.08% BAC limit took effect. Thus, while
adcohal involvement in fatal crashes decreased by 36% between 1991 and 1995, the authors
concluded that no specific declines could be atributed to the lower BAC limit. However, the
authors also noted that North Carolina has a reputetion for being “tough” on drinking drivers,
and that awareness of the new 0.08% limit was not particularly high.

In addition, a 1999 Generd Accounting Office (GAO) report criticized the methodology
and conclusons of several early 0.08% BAC dudies[55] The GAO dso criticized more recent
dudies due to ther “mixed” results, but spoke more approvingly of their methodology. Not
surprisngly, the acohol industry has been quick to publicize one clause from the GAO's
concluson: “the evidence does not conclusvely egsablish that .08 BAC laws by themseves
result in reductions in the number and severity of crashes involving acohol.”[56][57][58]
However, for the reasons discussed below, we believe that the publicity surrounding this clause
in the GAO's conclusion is mideading.

Mogt importantly, the GAO's statement was taken out of context. The first clause of the
datement reads “indications are that .08 BAC laws in combination with other drunk driving
laws as well as sustained public education and information efforts and strong enforcement can be
effective” It is mideading to omit this fird hdf of the much-cited concluson. Second, the
dause itsdf must be read carefully. Obvioudy, laws that are not publicized or enforced are
unlikely to produce results that will “conclusvely edtablish’ ther effectiveness Moreover, to
our knowledge, it has not been suggested that the mere enactment of lower BAC limits is
aufficient.  Rather, it is generdly accepted that a more comprehensive approach is required,

including measures to increase public awareness and improve enforcement.



In any event, severa recent studies have reeffirmed the promisng results of the earlier
gudies. In 2000, Hingson, Heeren and Winter examined the impact of 0.08% per se laws in the
gx dates that lowered their limits in 1993 and 1994.[59] They compared fatal crash data in each
of those dtates with a nearby state that retained a 0.10% BAC limit. In order to address concerns
with their previous sudy,[60] the authors chose comparison states based on four criteria a
common border, smilar population sze, 75% or more of fataly injured drivers tested for BAC,
and gmilar trends in the proportion of acohol-related fatad crashes. The authors then performed
a meta-andyss of the overdl relative change due to the 0.08% BAC laws across the gx date
pairs, in order to prevent any anomadies that may have resulted from the individua state pairings.

The meta-anadyss reveded that the sx states with 0.08% BAC limits had a 6% greater
relative decline in the percentage of fatdly injured drivers with BACs above 0.10% than the
comparison dates. Similar results were found regarding trends in the number of fatad crashes
involving a driver who had been drinking. These results are hepful, given that the reductions
were independent of adminidtrative licence revocation laws.  The authors concluded with a
recommendation that al states adopt 0.08% BAC laws.

More recently, a study of Illinois's lower BAC limit, introduced in 1997, showed a 13.7%
decrease in the number of fataly injured drivers who had been drinking.[61] This included
reductions a both high and low BACs. Notably, the five adjacent dtates of Indiana, lowa,
Kentucky, Missouri and Wisconsin, dl of which had 0.10% BAC limits, experienced no
ddidicdly ggnificant changes in adcohol-related fatdities. The dtudy estimated that the 0.08%
BAC law may have saved 47 livesin lllinoisin the firg year of itsimplementation.

A 2000 study by Voas, Tippeits and Fell examined the effects of key acohol safety laws

in dl fifty dates and the Didrict of Columbia[62] The sudy andyzed data from the Fatdity



21

Anayss Reporting Sysem (FARS) over a sSxteenyear period, and controlled for potentia
confounding measures, such as  vehidle miles traveled, unemployment raes, acohol
consumption, and safety bdt lawvs. The authors estimated that the reductions attributable to the
effects of the 0.08% BAC laws were 7.8% fewer fatdities among drivers with BACs between
0.01% and 0.09%, and 8% fewer fatadities among drivers with BACs above 0.10%. Trandated
into the number of crashes, the 0.08% BAC laws were estimated to have prevented 274 fatdities
in 1997 in the sixteen states that had such laws in effect. Further, the authors estimated thet, had
al states had 0.08% BAC laws throughout 1997, an additiona 590 lives could have been saved.

Findly, the effectiveness of 0.08% BAC laws was most recently examined by Shults et
al. in a meaanalyss published in late 2001.[63] The authors identified nine research studies
that had sufficdent desgn quality and execution, dl of which examined data from police reports
of crashes on public roads. The states covered by the studies were geographicdly diverse and
had varying population dendties. The meaandyds found that 0.08% BAC laws resulted in a
median reduction of 7% in acohol-rdaed motor vehicle fatditiess. More importantly, the meta
andyss concluded that the studies “provide strong evidence that .08 BAC laws are effective in
reducing acohol-rdated crash fatdities’ (emphads added). This was the highest levd of
confidence assigned to an intervention in the study.

Although some of the earlier American research has been questioned, the overdl weight
of evidence suggests that lowering the crimind BAC limit has postive effects on acohol-related
fad cashes The lower limit is paticulaly effective when combined with adminidrative
licence revocation laws, but is adso beneficid when introduced independently of such laws.
Moreover, the daidics indicate that the lower limit reduced both the number of fataly injured

drivers who had been drinking and the number who had BACs above 0.10%, suggesting that it



helped to reduce drinking and driving among drivers a various BAC levds In its totdity, the
American research, paticulaly the most recent work, strongly supports the view that lower
cimind BAC limits reduce acohol-reated crashes. While a 0.05% crimind BAC offence in
Canada may not have exactly the same impact, it is likdy that the law would have smilar
positive results.

Furthermore, one must condder that every American date dready has a minimum
drinking age of 21 and a BAC limit of 0.02% or less for drivers under 21.[63] These initiatives
have dready reduced impared driving among young drivers, a population that has, by far, the
highest relative risk of crash degth a dl BAC levels. Were these laws not dready in effect, the
American 0.08% laws would likely have had a grester impact on young drivers, and thus on the
overdl reductions in dcohol-rdated crashes. In Canada, the legd drinking age is lower than in
the United States  While some provinces have graduated licensng programs with low
adminigrative BAC limits, no jurisdiction imposes such a BAC limit on dl drivers under 21.
Therefore, a reduction in the Criminal Code BAC limit in Canada would likely result in grester
declines in dcohol-related crashes among these young drivers.  In turn, this should aso
contribute to sharper declines in the tota number of dcohol-related crashes in Canada relative to

the American experience[46]

() Lower Limitsfor Young and Beginning Drivers

Zeo and low adminigrative BAC limits have been enacted for young and beginning
drivers in numerous jurisdictions, often as pat of a graduated licenang program.[64][65][66]
Such drivers are generdly recognized as being uniquely vulnerable to the risk of an acohol-
rdated crash, because they ae typicdly both inexperienced drivers and inexperienced

drinkers[63] Clearly, these BAC limits are specificaly targeted, regulatory in nature, and are not



directly comparable to a general 0.05% BAC Criminal Code offence. Neverthdess, the
experience with zero and low limits may shed some light on the expected effects of a 0.05%
criminad BAC offence.

Zero and low BAC redrictions have condgently been shown to reduce acohol-related
traffic desths among youth. A dudy of the American dates that introduced these limits for
young drivers between 1983 and 1992 found a 16% decrease in single-vehide nighttime fatd
crashes among affected drivers, while such crashes in “control” dates increased by 1%.[64] The
largest improvement, a 22% decrease in fatd dngle-vehide nighttime crashes, occurred in states
that implemented a zero BAC limit.

A more recent NHTSA study aso reported the postive effects of a zero BAC redriction.
For example, when Maine introduced a zero BAC redriction for dl drivers under the legd
drinking age in 1995, the number of nighttime single-vehicle injury crashes among such drivers
fdl by 36%.[66] Smilaly, when Oregon extended its zero BAC redriction to include dl drivers
under 21 years of age, it experienced a 40% reduction in nighttime sngle-vehicle crashes among
affected drivers. Findly, the pogdtive impact of zero and low BAC redrictions was confirmed in
a meaandyds published in 2001, which reviewed four American and two Audrdian
studies[63]

The American and Audrdian studies are consstent with the research in those Canadian
jurisdictions that have introduced zero BAC redrictions as pat of ther graduated licenang
programs. For example, an Ontario survey of licensed high school students, conducted before
and after the introduction of graduated licensing, indicated a 25% reduction in the number of

maes who reported driving after drinking any acohol.[67] Moreover, a recent evauaion of
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Ontario’s graduated licensng program attributed a 27% decrease in acohol-reated collisons to
the zero BAC redtriction.[68]

The success of zero and low BAC redtrictions for young drivers suggests that a crimind
0.05% BAC offence for dl drivers would adso have a beneficid effect. Both kws are intended to
discourage drinking before driving, and to meke drivers aware of the dangers of impaired
driving. Moreover, both laws encourage drivers to carefully consider the amount of acohal they
consume, and to plan ahead and arrange dternate tangportation if they intend to drink. Findly,
both laws recognize that driving after drinking even moderate amounts of acohol will noticeably
increase the risk of acrash.

Interegtingly, as Table 3 illudrates, the rddive risk of crash for young drivers a low
BAC levesislower than that for older drivers a moderate BAC levels.

[Insert Table 3 gpproximately herel

If traffic sofety experts condder the above rdaive risks sufficiently compelling to
introduce zero or low BAC redrictions for young drivers, then these risks should aso be
aufficient to warrant a 0.05% Criminal Code BAC limit for dl drivers. It is incongruous to
ek of these risks as “high” or “devated’ in terms of youth,[48] but “margind” in terms of
other drivers[69] Ingtead, the smilar devated risks of crash involvement should be addressed
by lower BAC limits, regardiess of the segment of the population affected.

The willingness to enforce dricter laws for youth may, in part, reflect a protective atitude
toward this population, who are dready a an increased risk of crash. Such policy consderations
may hep to politicaly jugtify more redrictive BAC laws for youth, even though older drivers
with “moderate’ BACs have a amilar or higher reative risk of fatd crash. Nevertheess, the

postive experience with introducing zero and low BAC limits suggests that a generd Criminal
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Code 0.05% BAC offence would aso reduce impaired driving, even among those with relatively

moderate BACs.

(d) Provincial and Territorial 0.05% BAC Adminigrative Licence Suspensions

All of the Canadian provinces and territories, with the exception of Quebec, have some
form of adminidrative “0.05%" BAC licence susgpenson in force.  British Columbia first
introduced an adminigrative 0.05% BAC licence suspension in 1977, followed by, inter alia,
Ontario in 1981 and New Brunswick in 1985.[70][71][72] Under the federd Criminal Code, the
police may demand a roadside breath test from a driver who is suspected of having any acohol
in his or her body. Generdly, the provincid and teritorid legidation now authorizes the police
to suspend a driver’s licence for 12 or 24 hours, depending on the jurisdiction, if the driver
refuses the test or registers a BAC of 0.05% or higher.[73][74][75] The BAC threshold is 0.04%
in Saskatchewan and 0.06% in the Northwest Territoriess Moreover, in some provinces, the
police can suspend a driver’'s licence if they believe that the driver is impaired, even in the
absence of a confirmatory breath test.[76] For ease of reference, we will hereinafter refer to all
of the various types of provincd and teritorid roaddde suspenson provisons globdly as
“provincid” or “adminigrative’ 0.05% BAC laws. It must be remembered that these provisons
do not create offences and, with few exceptions, carry no long-term consegquences.

To our knowledge, no extensve review of the provincid 0.05% BAC laws has been
undertaken in Canada, and only one study exists that addresses the issue[77] Due to the short
follow-up period, the study’s conclusion that Ontario’'s 0.05% BAC law may have had “a smdl,
short-term effect on the proportion of Ontario’s dcohol-rdated fatdities’ is not surprising. The
researchers noted that media coverage of the new law was scant and that there was a

corresponding lack of awareness among the public. Most importantly, however, only 59% of
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police adminigtrators reported that their forces owned roadside screening devices a the time of
the study, and only 40% of uniformed officers had ever used such a device. Without screening
devices, police smply could not enforce a 0.05% BAC roadsde suspension law. Thus, the one
exiding dudy examining provincid 0.05% laws is of little relevance today, when such devices
aremore readily avallable and in use.

It is likely that, as public awareness grew and more police obtained and began using
screening devices, the impact of the adminisrative 0.05% BAC laws increesed.  Indeed, a
number of more long-term trends suggest that such laws have had a postive effect on impared
driving. In Ontario, dcohol-related crashes Seadily declined in the decade following the
introduction of the adminigrative 0.05% BAC law.[78] Between 1982 and 1991, the rate of
drinking drivers involved in crashes per 1,000 licensed drivers fal by 58%. Similaly, between
1982 and 1989, the number of non-drinking drivers involved in crashes increased by 37%, while
the number of drinking drivers involved in crashes decreased seedily. However, the dedlines in
Ontario’s acohol-related crash datistics can be atributed, in part, to the collective impact of
svead other factors, induding the hardening of public attitudes toward impaired driving, other
changes in the Ontario traffic legidation, and subgtantive amendments to the Criminal Code's
impaired driving provisons.

Neverthdess, gmilar pogtive results have occurred in the other Canadian jurisdictions
that subsequently introduced adminigtrative 0.05% BAC limits.  Moreover, the confounding
variables of the 1980s did not likely play a ggnificant role in the impaired driving reductions that
followed the introduction of an adminisrative 0.05% BAC law in Prince Edward Idand in 1993
and in Newfoundland and Labrador in 1994.[79][80] In the year following the laws

introduction, alcohol involvement in fatd crashes declined from 64% to 36% in Prince Edward
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Idand, and from 47% to 27% in Newfoundland and Labrador.[7] While both provinces have
experienced fluctuations in impared driving since introducing their 0.05% BAC laws, there has
been a generd reduction in the percentage of fatdly injured drivers with postive BACs|[7]

Although the evidence is incomplete, generd trends suggest that the provincid 0.05%
BAC laws have contributed to reductions in acohol-related crashes and fatdities. These trends
ae paticulaly promisng because the current provincid 0.05% laws in Canada are only
adminigrative in nature, create no offence and, thus, carry no pendty. In mog jurisdictions, the
driver is amply inconvenienced for 12 or 24 hours. We suggest that a 0.05% Criminal Code
offence, coupled with the exiging 0.05% adminidrative licence suspensons, would have a
consderably grester pogtive impact than the adminidrative licence suspensons done  In
Canada, a crimina charge is viewed as a far more serious matter than a provincid charge, et
done a trangtory adminigrative licensng sanction. The proposed 0.05% Criminal Code offence
would cary a fine, a substantia driving prohibition, and a permanent crimind record (except for
firgt offenders who do not re-offend).

It may be agued that some police may be inclined to proceed with only the
adminigrative licence sugpenson because of the added work involved in laying a Criminal Code
charge. However, the streamlined enforcement and processing features of the proposed 0.05%
offence should partialy address this concern.  In any event, this problem does not judtify
opposing a 0.05% Criminal Code offence, but rather underscores the need to enhance
enforcement powers and dreamline the processng of impared driving charges[81] This would
improve the certainty of punishment and help maximize the deterrent impact of the new Criminal

Code offence.
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(e) International Experienceswith BAC Limitsof 0.05% or L ower

The 0.05% BAC limit is slandard in most of the western world. Those jurisdictions that
have lowered their legd BAC limits have experienced generd reductions in drinking and
driving, and in the reated desths and injuries. Among the primary holdouts on a 0.05% BAC
limit are Canada, New Zedand, the United States and the United Kingdom. Although a 1998
report from the House of Lords Sdect Committee on European Communities recommended that
the United Kingdom introduce a 0.05% BAC Ilimit, the government rgected that
recommendation in March 2000.[82] This decison gppears to have been influenced, in part, by
pressure from the dcohol industry.[83]

It is difficult to obtain definitive informetion on whether the 0.05% BAC law in a
paticular country crestes a regulaory or crimind offence.  The exiding reviews of this
legidation are contradictory in how they characterize the offences[2][3] Neverthdess the
pendties and procedures most countries adopt in their 0.05% BAC legidation suggest that it
cregtes aregulatory, rather than acrimind, offence.

It is important to emphasize, however, that these 0.05% regulatory offences are not
comparable to the 0.05% adminidrative licence suspensons in Canada. In most countries,
drivers with BACs of 0.05% ae committing an offence and receve a fine and a licence
sugpenson laging severd weeks or months[2]  Conversdy, the provincid 0.05% laws in
Canada create no offence, involve a mere 12 to 24-hour licence suspenson and generdly have
no long-term consequences. In severa important respects, the proposed 0.05% Criminal Code
BAC offence more cosdy resembles the regulatory offences in many of the 0.05% BAC
jurisdictions.

The bdance of this subsection examines the international experience with BAC limits of

0.05% or lower in terms of traffic safety, public attitudes and its relevance to Canada.



i. Impact on Traffic Safety

Numerous jurisdictions have published reports on the podtive traffic safety results of
their low BAC limits[84] For example, a long-term study of the Netherlands 1974 0.05% BAC
law suggested that it contributed to a broad and sustained decline in the bta number of drinking
drivers[85] In Belgium, where the BAC limit was reduced to 0.05% in 1994, there was a 10%
decrease in traffic fataities in 1995, and a further 11% decrease in 1996.[21] Anocther study
examined the impact of the French decison to lower its BAC limit from 0.08% to 0.05% in
September 1996.  In the province of Haute-Savoie, where the study was conducted, annua
acohol-related crash fataities fell from about 100 prior to the legdl change to 64 in 1997.[86]

Swveden's 0.02% BAC limit has dso shown podtive results.  Although the country
introduced a 0.05% BAC limit in the 1950s the move to an even lower limit in 1990 further
improved traffic safety. A 1997 study by Norstrom and Laurel reported that, in the Sx years
following the introduction of the 0.02% BAC limit, there was a 9.7% reduction in fatal crashes,
an 11% reduction in single-vehicle crashes, and a 7.5% reduction in al crashes[87] The authors
emphasized that the clearest effects occurred in fatd and sngle-vehicle crashes, the categories of
crashes in which dcohol is most likely to be involved. This suggests that crash reductions cannot
be attributed solely to existing trends, but were caused, in pat, by the lower BAC limit. Their
results are supported by a 2000 study, which estimated that the 0.02% BAC limit resulted in an
gpproximate 10% decrease in fatal crashes and a 12% decrease in severe persond injury
crashes.[88]

Norstrom and Laurdl dso examined the average BAC of convicted drinking drivers and
found that it had decreased by 9% between 1987 and 1991.[87] In fact, a comparison of the
BAC didribution indicated that, while drivers with BACs above 0.15% made up 57.1% of dl

impaired driving offenders in 1987, their proportion dropped to 47.4% in 1991. Taken together,



these figures suggest that the lower BAC limit reduced the degree of imparment among the
highest BAC offenders.

In Ausdtria, the legd BAC limit was lowered from 0.08% to 0.05% in January 1998.[89]
A recent study of this change found that there was an overal 9.37% decrease in dcohol-related
crashes relative to the tota number of crashes. However, the authors noted that intense media
and enforcement campaigns aso occurred around the time that the limit was lowered, making it
nearly impossible to attribute the reductions to any one of these factors, at least in the short term.
Neverthdess, the authors concluded that “lowering the legd BAC-limit from .08% to .05% in
combination with intensive police enforcement and reporting in the media leads to a postive
short-term effect.” This supports the view that a 0.05% BAC limit, as part of a comprehensve
gpproach to fighting impaired driving, can have beneficid effects.

In 1997, Hendridge, Homd and Mackay conducted a time series andyss of random
breath testing and 0.05% BAC laws in Audrdia, controlling for seasona effects, wegther,
economic trends, road use, acohol consumption, and day of the week.[90] Although the primary
focus of the study was the impact of random breath testing, its findings on the impact of 0.05%
BAC laws were dso noteworthy. The sudy deidicdly removed the impact of other
countermeasures in order to determine the specific percentages of the declines that were
atributable directly to ether random breath tesing or the lower BAC limit. The report, which
andyzed treffic data for periods ranging from thirteen to seventeen years, indicates that those
dtates that reduced their BAC limits from 0.08% to 0.05% experienced pogitive results.

For example, after Queendand reduced its per se BAC limit to 0.05% in December 1982,
there was a 14% reduction in serious collisons and an 18% reduction in fatal collisons[90]

These results were not confounded by the effects of random breath testing, as it was not
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introduced until eight years later. Similarly, the 0.05% BAC redtriction in New South Waes was
edimated to have reduced serious collisons by 7%, fata collisons by 8%, and single-vehide
nighttime collisons by 11%. This trandated into the prevention of 605 serious, 75 fata, and 296
dngle-vehicle nighttime collisons per year. While the 0.05% BAC limit was only introduced
two years before random breath testing in New South Wales, the authors factored this into their
andyss and attempted to determine the crash reductions specificdly attributable to each of the
interventions.

A 199 dudy in South Audrdia, where the legd BAC limit was not changed until 1991,
reported that the number of nighttime drivers who had been drinking was reduced by 14.1%.[91]
However, a second study of South Audrdia in 1995 found that the 0.05% BAC limit did not
ggnificantly affect the number of fadly injured drivers who were legdly impaired[92]
Neverthdess, even this laiter sudy found some postive effects, as the percentage of legdly
impaired, crastinvolved drivers with BACs over 0.15% decreased from 60% in 1991 to 56% in
1993.

This last figure supports other Audrdian research indicating thet the lower BAC limit
has a subgtantid effect on drivers with high BACs (above 0.15%). For ingance, a study in the
Audrdian Capitd Territory examined random bregih-testing data for the 12 months prior to and
after the 0.05% BAC limit was enacted.[93] This included approximately 92,000 tests in 1990
and 82,000 tests in 1991. The researchers found a 34% decrease in the percentage of random
breath-tested drivers with BACs between 0.15% and 0.199%, and a 58% decrease in the
percentage above 0.20%. Similaly, the bresth tests taken for evidentiary purposes following

crashes showed a 31% decrease in drivers with BACs above 0.15%, and a 46% decrease in
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drivers above 0.20%. The authors suggested that the decreases among high-BAC drivers may
reflect that heavy drinkers were taking steps to avoid driving after drinking.

Given that drivers a high BAC leves are a the greatest relative risk of crash, such
reductions would have a substantial impact on the number of acohol-related desths and injuries
in Canada. TIRF has estimated that drivers with BACs above 0.15% are 243.8 times more likely
to be involved in a fatd crash than drivers with zero BACs[45] A recent American study found
that mae drivers aged 21 to 34 with BACs of 0.15% and higher are 572 times more likely to be
killed in a snge-vehicle crash than sober drivers of the same age[41] Thus, even though a
0.05% BAC limit would appear to be aimed at drivers with moderate BACs, its potertid impact

on the behaviour of high-BAC drivers has important traffic safety implications.

ii.  Impact on Public Attitudes and Driving Behaviour

The international dudies dso suggest tha lower BAC limits may contribute to postive
changes in public attitudes toward drinking and driving. For example, roadsde surveys in
Germany indicated that the impending introduction of a 0.05% limit contributed to podtive
changes in the BAC didribution of drinking drivers[94] The authors suggested that this
“anticipatory effect” resulted from the enhanced police patrols and publicity that preceded the
lega change. Moreover, some drivers erroneoudy believed that the 0.05% BAC limit had
dready been enacted. In any case, the study indicated that drivers were motivated to change
their drinking habits by an impending or perceived change in the legd limit.

It has also been suggested that lower BAC limits encourage drivers to keep a better count
of the drinks they consume in order to stay within the limit.[95] In this way, a lower BAC limit
can have a drong preventive impact. For example, a sudy of the Danish 0.05% BAC law,

introduced in March 1998, found that the legal change motivated Danes to reduce their acohol



consumption before driving[96] The number of drivers who abstained before driving rose from
37% to 41%, and the number who drank one drink or less increased from 71% to 80% between
1997 and 1998. The top two reasons given for the change in drinking behaviour were tha the
legd limit had been lowered, and that the respondent’s attitude toward drinking and driving had
changed.

The preventive impact of a lower BAC limit was dso illugrated by an Audrdian survey
of drinking behaviour.[97] It suggested that the lower limit helped to make people more aware
of the need to control their drinking before driving. Those who planned to drive home drank less
than those who were not driving. Moreover, a large mgority fet it was wrong to violate the legd
BAC limit. The authors dso noted that even heavy drinkers generdly chose ether not to drive
home or to moderate their drinking if they were driving.

Canadian attitudes would not necessarily change in the same manner or to the same
degree as those in other countries that have introduced lower BAC limits. However, it is
noteworthy that changes in BAC limits generdly appear to change attitudes for the better in

terms of traffic safety and drinking behaviour.

iii.  Thelnternational Experience and its Relevance to Canada

The traffic sofety benefits of 0.05% BAC limits are influenced by various factors,
including the rdaed drinking and driving legidation, enforcement, legd traditions, geography,
and drinking behaviour. Thus, a 0.05% offence will not likdy have the identical impact in
Canada that it has had in any other country. Moreover, we will not be able to assess its precise
impact unless and until such an offence is created. In the interim, we believe that Canada should

examine and learn from the internationd experience.



As illugrated in Figure 3, Canada has a much higher rate of legd imparment among
fatdly injured drivers than a number of comparable countries.  This is likdy due to a number of
factors, including enforcement practices, other countermessures, and the methods by which
acohol-atributed fatdities are defined and assessed.  Nevertheless, the comparison shows a
correspondence between the legd BAC limit and the percentage of fataly injured drivers who
were legdly impared. For example, the top four countries dl have BAC limits of 0.05% or
lower, while three of the bottom four countries have BAC limits of 0.08% or higher.

[Insert Figure 3 gpproximately here]
Currently, gpproximately 3,000 people die in motor vehicle crashes in Canada every

year[98] A recent Canadian dudy, reviewing the internationd experience, reported that
lowering the crimind BAC limit to 0.05% could result in reductions of 6% to 18% in total crash
fatalities, or between 185 and 555 fatdities a year.[3] Based on tis sudy, the maximum saving
of lives would be equivdent to diminating dmos dl homicides in Canada[8] While we might
be more cautious about drawing padleds from the internationa experience, the evidence

suggests that lowering the Criminal Code BAC limit will contribute to traffic safety benefits.

iv. Summary

Virtudly every jurisdiction that has introduced a BAC limit of 0.05% or lower has
experienced some traffic safety benefits in terms of reduced crashes, injuries and fatdities.
Some countries have dso had reductions in the mean BACs of impaired drivers and in the ratio
of high-BAC to moderate-BAC drivers. In fact, both Sweden and the Ausraian Capitd
Territory reported that the lower BAC limit had ggnificant effects on high-BAC drivers. This is
supported by evidence of the lower limit's ability to change public attitudes about drinking and

driving, and make drivers more conscious of their drinking and the need to plan for dterndaive



trangportation.  In summary, the internationa experience with BAC limits of 0.05% and lower

provides strong support for the cregtion of a crimina 0.05% BAC offence in Canada.

SECTION IV. ANSWERING THE CRITICISMS OF A 0.05% CRIMINAL
CODE BAC OFFENCE IN CANADA

I ntroduction

In this section, we respond to the arguments that have been raised in oppostion to a
0.05% Criminal Code BAC offence in Canada. These criticisms are drawn largdy from the
submissons to, and conclusons of, the House of Commons Standing Committee on Justice and

Humean Rights

(a) “ThereisaLack of Consensus Among Expertson the I ssue of Lower BAC Limits.”

The Standing Committee on Justice and Human Rights expressed concern over the “lack
of consensus among experts in the fiedd” about the benefits of a lower BAC limit. Given the
date of the research, this argument appears to be unfounded or, at the very leadt, outdated. As
indicated, there is a generd consensus that critica driving-related skills are adversdly affected at
BACs bdow 0.05%, and that the sills that are most important to driving are dso among the
most sendtive to dcohol. There is a pardld body of unchalenged research on the increased
relaive risk of fatd crash a “moderaie’ BACs. These risks are particularly pronounced at BACs
between 0.08%-0.09%%, a range that is essentidly immune from crimind sanction under
Canadal s current law.

The clear trend in the internationd community has been to lower BAC limits. Moreover,
numerous leading medica, accident prevention and traffic safety organizations in the world

support BAC limits of 0.05% or lower, including: the World Medicd Associaion, the American



and British Medica Associaions, the European Commission, the European Trangport Safety
Council, the Royd Society for the Prevention of Accidents, the World Hedth Organization, the
International  Trangportaetion Safety Association, the American Association for  Automotive
Medicine, the American College of Emergency Physcians, and the Audrdian Transport Sefety
Bureau.[95][99][100][101][102] In Canada, the lower limit is supported by, among others, the
Canadian Medicd Asociation, the Canadian Public Hedth Association, the Centre for
Addiction and Mentd Hedth, the Council on Drug Abuse, the Addictions Foundation of

Manitoba, and MADD Canada.[5]

(b) “Thereisno evidence that a 0.05% BAC offence would save lives.”

As noted, the consgstent bodies of research on the effects of low doses of acohol on
driving-related skills and the increased relative risk of crash a “moderate’ BACs have gone
largely unchdlenged. Rather, most of the criticism in Canada relates to whether a lower
Criminal Code BAC limit would actudly save lives. For example, one researcher said that there
ae “rdaivey few’ vdid evduation dudies of lower BAC limits and that scientific evidence
supporting such an amendment is “scant.”[103] Similarly, one report before the Standing
Committee dtated that, “[iln most cases, the reported effects [of 0.05% BAC laws] can be
atributed to other programs or policies that were introduced a the same time as the lower limit,
or to ongoing high profile countermeasure campaigns, and/or a continugtion of an existing
downward trend in acohol-related crashes.” [69]

While these criticiams may have had some merit a the time of the last legidative review,
more recent studies suggest that important traffic safety benefits can be attributed to lower BAC
limits, indegpendent of “confounding factors”  For example, in ther comprehensve <udy,

Hengtridge, Homel and Mackay found that, in Queendand done, the 0.05% BAC limit prevented
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599 serious collisons and 91 fad collisons in each year of its implementation[90] As
indicated, this study controlled for seasond effects, westher, economic trends, road use, acohol
consumption, and day of the week. It adso datigticdly removed the impact of other
countermeasures, such as random breath testing, to determine the percentage of the decline that
was directly dtributable to the lower BAC limit.  Furthermore, Queendand did not even
introduce random breath testing until eight years after the 0.05% BAC limit came into force.

Internationally, the depth and breadth of the research showing the traffic safety benefits
of 0.05% BAC limits has dramaticaly increased in recent years. Studies reporting the benefits
of lower BAC limits have emerged from, inter alia, Audrdia Audria, Begium, France,
Germany, the Netherlands and Sweden.[85]-[97] Some of this research is more rdevant to the
Canadian Stuation than others.

As explaned, the closest pardld to the Canadian proposd is perhaps the recent
experience of vaious American dates in lowering their crimind BAC limits from 0.10% to
0.08%. The studies of Apder et al.; Hingson, Heeren and Winter; Voas, Tippetts and Fdl; and
Shults et al. discussed above have dl concluded that this measure has ggnificant traffic safety
benefits[53][59][62][63]

Because there is no exact pardld to Canadds socid circumstances and conditutiond
divison of powers, it is important to review dl the evidence This incudes the effects of
edablishing zero and low BAC limits for young and beginning drivers and Canadds own
experience with provincid adminidrative 0.05% BAC laws. While not entirdly andogous, these
experiences provide some indication of the potentid effects of lowering the Criminal Code BAC
limit in Canada.  The weight of the evidence suggeds that lower BAC limits, however fashioned,

help to reduce impaired driving and related injuries and deaths.



(c) “A 0.05% BAC offence would interferewith social drinking.”

It has been argued tha a 0.05% BAC limit would intefere with “socid” drinking,
thereby causing huge losses to the dcohol and hospitdity industries[104][105][106] We view
the concern about the profitability of these indudtries to be, a bedt, of peripherd importance in
setting traffic safety policy. Moreover, for the reasons outlined below, a 0.05% Criminal Code
offence would not interfere with “socid” drinking, but rather might impinge on more excessve
consumption by those intending to drive. In any event, the 0.05% BAC laws in Europe and
Audrdia have not reportedly triggered any such cadamitous impact on industry profits.

More particularly, some critics express concern that a 0.05% BAC law would prevent
individuds from enjoying a glass of wine with dinner or a drink after work [107][108] They dso
ague tha a lower BAC limit would unfarly crimindize socid drinkers[109] This argument is
flawed. Frd, it takes more than a drink or two for the average person to reach a BAC of 0.05%.
Second, given the margin of error currently accepted by our courts, a 0.05% law would likely be
enforced, in practice, a a 0.07% BAC levd. As Tables 4 and 5 illudrate, it takes a consderable
amount of acohol for an average person to reach this BAC.

[Insert Tables 4 and 5 gpproximately herel

Furthermore, in preparing these tables, we adopted severd conservative assumptions that
would sgnificantly overesimae an average person’s BAC at the time that breath samples would
be taken for evidentiary purposes. Firs, we assumed that the individuds were drinking on an
empty stomach. Second, our cdculations were based on the assumption that the drivers were
subject to evidentiary breeth teting admost immediately after they finished drinking and darted
driving, yet a a time when al the dcohol in ther gastro-intestind system had been absorbed.
This “theoretica ingtantaneous BAC”, as NHTSA describes it,[110] ignores the inevitable ddlays

that exist in apprehending and processng impared drivers. For example, the driver may not be



stopped by the police until well after he or she stops drinking. Similarly, it will likdy take the
police congderable time to: question the driver after stopping the vehicle; subject the driver to a
roadside bresth test; trangport the driver to the police gtation; inform the driver of his or her right
to legd counsd; give the driver a reasonable opportunity to contact and consult with counsd;
conduct the first evidentiary breath test; wait the 15 minutes required by the Canadian Criminal
Code; and conduct the second evidentiary breath test.[42] Thus, a the time of evidentiary breath
teging, the driver's BACs might well have fdlen consderably below what is indicated in Tables
4 and 5.

Clearly, a 0.05% BAC limit, which is likey to be enforced as a 0.07% limit, will not
interfere with Canadians who engage in “socid drinking.” In contrast, the current de facto BAC
limit of 0.10% permits consumption of acohol a leves tha very few Canadians would consder

tolerable, let done respongble, for individuals who intend to drive.

(d) “A 0.05% Criminal Code BAC offence would decrease public support for thelaw.”

Due to its dleged redriction of “socid” drinking, some opponents suggest that a lower
Criminal Code BAC Ilimit would reduce public support for the law. Putting asde the
demongrable risk posed by drivers with BACs under the current de facto limit of 0.10%, the
concern about public support seems unfounded in any event.

This concern is largey based on the 1999 National Opinion Poll on Drinking and
Driving, in which the authors concluded that fewer than 20% of Canadians “believe that the
BAC limit of 80 mg% should be lowered.”[11] However, rather than asking participants this
precise question, the researchers asked a more general question phrased in terms of whether the
participants “think that [the current 0.08%] limit is appropriate” In response, 27% of the

participants replied that the limit was not gppropriate. Of these, 72% suggested that the 0.08%



limit should be lowered. The “fewer than 20%" figure reflects this 72% of the 27% who replied
that the limit was ingppropriate. However, it does not follow that the mgority of Canadians
would oppose a lower BAC limit. It merely indicates that they did not suggest, on ther own
initictive, that the BAC limit should be lowered.

Conversdly, surveys that specificdly ask respondents whether they support a lower BAC
limit have had much more favourable results. A 1997 survey found that 60% of Canadians ether
support or strongly support a reduced BAC limit.[111] Smilarly, as Figure 4 illudrates, a 2001
national opinion poll conducted for MADD Canada found that two-thirds of Canadians srongly
support or support areduction in the Criminal Code BAC limit to 0.05%.

[Insert Figure 4 gpproximately here]

Interestingly, an American study found that support for lower legd BAC limits increases
when respondents are told how many beers it takes to reach the current BAC limit. When asked
how many beers a peson should be adlowed to drink within two hours before driving,
goproximately 70% gave an answer equivaent to a BAC of 0.05% or lower.[49] In addition,
when asked to date the number of beers that they would personaly be able to drink and ill
drive safdy, only one-third of respondents gave an estimate that exceeded 0.04% BAC. Finaly,
more than three-quarters agreed or strongly agreed with the statement that “[p]eople should not
be dlowed to drive if they have drunk any acohol a dl.” Thus, dthough opponents of a 0.05%
Criminal Code offence suggest tha it would reduce public support, surveys indicate that the
maority of Canadians believe that the federd government should lower the amount of acohol an
individua can legdly consume before driving.

Furthermore, as indicated by the public attitude studies in some countries, a lower BAC

limit may hdp change public atitudes about drinking and driving.[96][97] Drivers are more
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likely to gppreciate the risks posed by drinking and driving and consder it a serious offence.
Drivers may become more conscious of the number of drinks they consume prior to driving. In
addition, as the benefits of the lower BAC limit ae communicated to the public in terms of
reduced crashes, injuries and deeths, public perceptions will likedy be more favourable.
Consequently, lowering the BAC limit is likely to increase, rather than decrease, public support

for the law.

(e) “A 0.05% BAC offencewould not deter ‘hard core drinking drivers.”

Opponents of lower BAC limits dam that they not only criminalize “socid drinkers,”
but aso deract atention from the smdl minority of so-cdled “hard core€” drinking
drivers[69][109] It is suggested that “socid drinkers’ have dready changed therr behaviour due
to the public education campaigns of the 1980s and 1990s, and that a very smal number of “hard
core’ drinking drivers are largdy responsble for the remaning impared driving problem in
Canada[112] The proponents of the “hard core” stereotype present datidics indicating that a
large percentage of acohol-podtive, fatdly injured drivers had BACs wel above the current
legd limit[7] In fact, “hard core’ drinking drivers are often defined as those with BACs of
0.15% or higher.[112][113][114]

In addition to blaming mos of the problem on “hard core’ drinking drivers, the
proponents of this view date that this recacitrant group is undeterrable[109] They argue ta it
“is nal ve to suggest tha these hard core drinking drivers will suddenly be prompted to obey a
new, lower limit.”[69] The primary supporters of this view before the Standing Committee were
the dcohol and hospitdity industries[5]

There are two mgor problems with this line of andyss. Fird, the attempt to creste a

rigid dichotomy between “socia drinkers’ and “hard core” drinkers is flawed.[115] Second, and
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equaly importantly, the red-world evidence suggests that lower BAC limits do, in fact, deter
high-BAC drinking drivers.

The purported dichotomy between “hard core” and “socid” drinkers ignores those people
who usudly drink moderately, but occasondly drink to excess. These people are not acohol
dependent, problem drinkers, or persstent impaired drivers, and would not generaly be viewed
as “had core’ drinkers. For example, a Szeable number of young people, especidly maes,
engage in periodic binge drinking of such a magnitude to reach BACs of 0.15%.[116] Two-
thirds of the undergraduate students who participated in the 1998 Canadian Campus Survey
admitted to having five or more standard Canadian drinks (13.46 grams of acohol) in a dtting in
the two or three months prior to the suirvey, and one-third reported having eght or more drinks in
a dgtting during that period[117] In addition, 26.5% of the undergraduate males admitted to
driving “after drinking too much.” This behaviour is confirmed by the fact that BACs over
0.15% are not uncommon among fataly injured young drivers[46]

Furthermore, despite whatever progress may have been made among so-cdled “socid
drinkers” a dzeable percentage of the Canadian population continues to drink and drive.
Unfortunately, there are no current national roadsde breath-testing data available The 1999
National Opinion Poll on Drinking and Driving reported that 19.3% of licensed drivers admitted
to recently driving within two hours of drinking, and 54% of those do s0 a least three times a
month.[11] More recently, TIRF reported in late 2001 that 1.6 million Canadians drove at least
once in the past year when they thought they were over the legd limit, and a 2001 Goldfarb
survey indicated that 40% of Canadians have driven & some time when they thought they were
over the legd |imit[12][13] While Hf-reported data on drinking and driving should be

interpreted  with caution, these figures suggest that Canadas drinking and driving problem



cannot be soldly attributed to what one commentator described as the “dangerous 1% — the
“hard core” drinking drivers[118]

Granted, there are a smal number of people who frequently drive with high BACs, and
they are, no doubt, dramaticaly over-represented in acohol-related crashes. However, given the
sheer number of people who occasondly drink excessvely before driving, this much larger
group is probably responsible for a mgority of the dcohol-related crashes, injuries and deaths.
Indeed, the research indicates that such occasond drinkers are a a much higher rdative risk of
crash per trip than frequent drinking drivers with the same BACs[49]

Moreover, even if the above rhetoric about the “hard core’ drinking driver were accepted,
it does not follow that such drivers cannot be deterred. Indeed, studies show that lower BAC
limits reduce impaired driving across BAC levds, induding very high ones. As indicated, after
Sweden lowered its BAC limit to 0.02%, the average BAC of convicted impaired drivers, as well
as the percentage of impaired drivers with BACs above 0.15%, fdl subgtantidly.[87] Smilarly,
drivers with high BACs were drongly affected by the 0.05% BAC limit in the Audrdian Capita
Territory.  In particular, there was a 34% decrease in the percentage of drivers with BACs
between 0.15% and 0.199%, and a 58% decrease in the percentage above 0.20%.[93] These
dudies suggest that high-BAC drivers might ill drive illegdly, but a large number of them will
drive a lower BAC levels than before.

The American experience with 0.08% laws dso lends some support to the view that
lower BAC limits affect drivers across the range of BACs. The 2001 meta-andyss of 0.08%
BAC laws in the United States reported that the lower limit reduced the number of fatdities
involving drivers with BACs of 0.10% or higher[63] Smilarly, Voas, Tippetts and Fell reported

in 2000 that the 0.08% BAC limit contributed to an 8% decrease in the number of fatdly injured



drivers with BACs above 0.109.[62] Unfortunately, neither study provided a specific andyss
of driverswith BACs above 0.15%.

In summary, it is mideading to dtribute Canada’'s dcohol-related crash problem to a
smal number of “hard cor€’ drinking drivers, as there is a consderable number of so-caled
“socid drinkers’ who occasondly drink excessvely before driving. However, in so far as high-
BAC drivers do contribute disproportionately to the impared driving problem, internationa
research indicates that lower BAC limits would reduce drinking and driving and fatdities among

such drivers.

(f) “A 0.05% BAC offence would overburden the courts.”

A common criticism of a lower Criminal Code BAC limit is that the number of arests
will “more than double,” and that the “police and the courts smply do not have the resources to
ded with this dtuation.”[69] However, the American experience with 0.08% BAC limits
suggedts tha this criticiam is exaggerated. In a recent lllinois sudy on the effects of a lower
cimind BAC limit on the judice sysem, ressarchers made dte vigts to Chicago, Springfield
and Peoria to interview police, prosecutors, judges, and licenang officids[61] They reported
that law enforcement officers did not express mgor concerns with the new law. Although
impaired driving arests increased by 11% between 1996 and 1998, the police were not
ovewhdmed with the new arests. The officers daed that they felt more confident making
arests in formerly “borderling’ cases — that is, where the driver's BAC was 0.10% to 0.12%.
Prosecutors and judges noted a smilar “lowering of the bar” with respect to “borderling’ cases,
and reported that there were fewer defence counsel chalenges. Like the police, they did not

report any change in their policies or procedures.



Smilarly, snce Cdifornia reduced its per se BAC limit to 0.08% in 1990, there has been
little impact on court administrators and judges, and no increase in the number of requests for
jury trids or gppeds of convictions[119] Fndly, while some Audrdian states have had 0.05%
BAC limits for twenty years, there is no evidence in the literature about a criss in ther law
enforcement or judicid systems.

While it is true tha a 0.05% BAC limit would make more drivers potentidly liable to
prosecution, it does not necessarily follow that the police and the courts will be overburdened
with cases.  The number of charges may initidly rise to reflect the new BAC threshold.
Neverthdess, if adequatdy enforced, the lower Criminal Code limit shoud have a subgantid
generd deterrent effect over time, resulting in a reduction in the total number of people who
drive after drinking. A violaion of a 0.05% Criminal Code limit would conditute a federd
cimind offence, with its accompanying socid opprobrium.  Consequently, it is unlikdy tha
Canadians would continue to drink and drive at the same rates and levels as they do now. In
fact, a dudy of the Audrdian Capitd Territory indicated that the number of drivers with BACs
between 0.05% and 0.08% decreased after the BAC limit was lowered from 363 per 10,000 tests
in 1990 to an edtimated 34 per 10,000 tests in 1991.[93] Furthermore, the streamlined
procedures outlined as part of the proposed 0.05% BAC offence would help to reduce whatever

increased burden the offence might entall.

(9) “A 0.05% BAC offence would cost too much to enforce.”

As a corallary to the criticism that a 0.05% BAC offence would overburden the crimind
jugtice system, some opponents suggest that a lower limit would subgtantidly increase
enforcement costs.[69] A commentator quoted in a recent Canadian Study estimated that a lower

BAC limit would increase court costs by $40 million[3] For the reasons stated above, we would



guestion costs predictions based on the assumption that Canadians will continue to drink and
drive a current raes. While enforcement costs may initidly increase, the generd deterrent
effect of the lower limit should ultimately lead to fewer charges and a reduction in enforcement
and court costs.

Moreover, the “cods’ criticisn fals to consder the potentid savings generated by
reductions in dcohol-related crashes, injuries and deaths[10] While it is not dear that a crimind
0.05% BAC offence would raise crimind justice costs substantidly, even if it did, these costs
would mogt likely be more than outweighed by the benefits.  Although various dates in Audrdia
have had 0.05% BAC laws for ten to twenty years, there has been no outcry about increased
cods. Raher, a review aticle in the early 1990s indicated that the lower limit resulted in
financid savings of $76 million in New South Waes and $32 million in Queendand.[102]

A recent study by Stanford Universty's Inditute for Economic Policy Research
examined the potentia costs of decreasing the legd BAC limit from 0.10% to 0.08% in New
York State[120] Based on a consarveive estimate of the number of crashes avoided and lives
saved, the author estimated that a 0.08% BAC law would save $9 to $11.4 hillion (U.S) in its
fird ten years This included savings in property damage, insurance adminidrative cods, legd
costs, emergency medica services, workplace cogts and travel delay. Conversdy, the estimated
costs of the additiond arrests and prosecutions were only $80 million over the ten years, or less
than 1% of the most conservative estimate of the law’ s costs benefits.

The fear that a lower BAC limit would increase crimina charges and costs appears
somewhat misguided. There were more than twice as many impaired driving charges per year in
the early 1980s as there are now in Canada, yet there was no flood of police or prosecutoria

complaints[121][122] In our view, the increased costs argument appears to mask an unstated
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premise that impaired driving is not a “red” crimind offence. For example, no one in Canada
would suggest that we decrimindize assault merdly because the courts are overburdened with
assault charges. Similarly, the fear of increased costs should not be used to oppose crimindizing

driving behaviour that poses serious risksto the public.

(h) “A 0.05% BAC offence would betoo difficult to enforce.”

Opponents of a 0.05% Criminal Code BAC limit argue tha it would create enforcement
problems, as police often use vidble sgns of imparment to determine whether to demand bregath
samples[69] They suggest that, a a BAC of 0.05%, a driver will likely exhibit fewer and less
obvious sgns of imparment than a higher BAC levels making it more difficult for police to
deveop the requisite grounds to demand bregth tests.

This argument ignores the existing police powers and enforcement practices in Canada.
In order to demand a breath sample on an gpproved roadside screening device, police only
require a reasonable suspicion that the driver has any dcohal in his or her body.[123] Thisis a
low threshold test, and can often be satisfied by the odour of acohol on a driver's breath, a
flushed face, or the driver’s admisson that he or she has been drinking or has just come from a
licensed edtablishment. In addition, one can anticipate that Canadian police will increasingly use
improved enforcement technology, including passve dcohol sensors. These smdl devices, often
built into a police flashlight, test a sample of the ambient ar around a driver’s mouth, and can
detect whether the driver has been drinking.[124] A postive reading on a passve acohol sensor
would provide the reasonable suspicion required to demand a test on an approved screening
devicein Canada.

Moreover, most approved screening devices in Canada are dready cdlibrated to register a

“warn” a a BAC of 0.05%, the level a which most provinces will impose a short-term roadside



licence sugpenson. The gpproved screening devices are only used for prdiminary testing, and
the results are not admissble & trid as evidence of the driver’'s BAC. In order to demand a
breath sample on an “approved instrument”, which can be used for evidentiary purposes, the
police need reasonable and probable grounds to believe that the driver has committed an
impaired driving offence, that is, that the driver's BAC is over the legd limit[125] If a Criminal
Code BAC limit of 0.05% were in force, a reading of “warn” on an approved screening device
would be sufficient to provide the reasonable and probable grounds necessary to demand an
evidentiary test on an gpproved instrument.

It should adso be emphaszed that a lower BAC limit would lower the threshold of
“reasonable and probable grounds’ required to demand evidentiary breath samples.  While
drivers with BACs of 0.05% will typicdly exhibit fewer sgns of imparment than those with
BACs of 0.08%, the Criminal Code only requires that the reasonable and probable grounds relate
to the commisson of a particular offence. If the offence were defined as driving with a BAC of
0.05%, rather than 0.08%, the threshold degree and evidence of imparment would
correspondingly be lower. In fact, thiswould facilitate, rather than hinder, enforcement.

The concern about dleged enforcement difficulties dso ignores the fact that police are
dready enforcing, in various provinces and teritories, zero BAC limits for young or beginning
drivers, low BACs for commercid drivers, and provincid 0.05% BAC limits for the rest of the
driving population. If these lower limits can be adequately administered under the current law,
there is no reason that a Criminal Code 0.05% BAC offence should be rejected because of

aleged enforcement difficulties
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() “Theprovincesand territoriesalready have 0.05% BAC laws.”

Some critics have argued that a 0.05% Criminal Code offence is unnecessary because it
is dready illegd to drive with a BAC of 0.05% under provincid and territorid law. In fact, it is
not illegd to drive with a BAC of 0.05% in any province or teritory. Unlike the Stuation in
mogt international jurisdictions, the provincid adminidrative 0.05% laws in Canada do not
create any offence. Nor do these laws result in a licence revocation. As indicated, the 0.05%
lavs merdly empower the police to temporarily suspend a driver's licence. In most Canadian
jurisdictions, these suspensons are not officidly recorded and carry no long-term consequences
for drivers. Indeed, for most affected drivers, the suspenson merdly requires that a sober,
licensed passenger take over the whed.

Thus, the deterrent impact of a mere 12 or 24-hour provincid licence sugpension is
amply not comparable to that of a 0.05% Criminal Code offence. Those who violate the federd
lav would be guilty of a federd crimind offence, and would be subject to a fine and federd
driving prohibition. Except for firg-time offenders who do not re-offend, the driver would have
a crimind record, with its atendant civil disbilities and socid sigma.  These consequences
would give the Criminal Code 0.05% BAC limit an increased deterrent impact, above and
beyond that of the current provincid laws.

It has dso been suggested that a 0.05% BAC Criminal Code offence would conflict with
the provincid 0.05% legidation. This concern is completdy unwarranted. Drivers whose BACs
ae 0.05% or higher would ill be subject to short-term provincid licence suspensons.  As
discussed, a federd 0.05% limit would likely be subject to a margin of error and be enforced a a
levd around 0.07% BAC. The police could smply recdibrate the screening devices used a
roadside to reflect a “fail” a the new 0.07% de facto federd limit. Drivers with BACs above this

limit would be detained and taken for evidentia bresth testing. If their BAC was confirmed to



be in excess of 0.07%, they would then be charged under the new Criminal Code offence. The
two sets of laws would till work bgether to keep drinking drivers off the roads and to enforce

crimina charges againgt those who pose the most substantid risks.

CONCLUSION

There is more than sufficient evidence to support a Criminal Code BAC limit of 0.05% in
Canada  Experiments conducted in laboratories, on driving smulators, and on closed access
courses condgently demondrate that criticd driving-rdlated  sills, paticularly  information
processng and divided attention tasks, are adversdy affected by low doses of acohol. These
effects are reflected in research on the rdative risk of crash, which has repeatedly documented
subgtantidly eevated risks for drivers with BACs below the current legd limit.  Indeed, drivers
with BACs between 0.05% and 0.08% are at even greater relative risk of crash than young
driverswith lower BACs.

Support for a lower BAC limit is not limited to the laboratory or abstract caculations of
risk. There is subgtantid evidence of the postive red-world impact of low BAC limits both in
Canada and aroad. This includes research on the impact of: lowering the crimind BAC limit
from 0.10% to 0.08% in about haf of the American dates, establishing adminidrative zero or
low BAC limits for young drivers, introducing 12 to 24-hour adminidrative provindd licence
suspengons for drivers with BACs over 0.05%; and enacting BAC limits of 0.05% or lower in
vaious jurigdictions around the world.  Jurisdictions that have edablished lower BAC limits
have generdly experienced benefits in terms of reduced acohol-relaed crashes, injuries and

desths, as well as overal decreases in drinking and driving. In a number of jurisdictions, there
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were ggnificant decreases among high-BAC drivers, indicating that a lower BAC limit would
help to reduce impaired driving anong even this congtituency.

Unfortunately, existing Canadian law dlows individuds to drink consderable amounts of
dcohol and then drive without crimind sanction. Given the margin of error accepted by
Canadian courts, a 200-pound man can drink over sx bottles of beer or more than a bottle of
wine in a two-hour period, and get behind the whed of his car reasonably confident that he will
be immune from crimind liability, even if sopped by the police Indeed, it is unlikdy that the
man would even be charged. In our view, Canadas 0.08% BAC limit sends drivers an
ambiguous message, a best. They ae not admonished to refran from drinking and driving.
Rather, the message in Canada appears to be “Don’'t drive when you're very drunk, but any
lesser leve of imparment is fine” The status quo does not require clear boundaries to be drawn
between drinking occasions and driving.

Not surprisngly, millions of Canadians continue to drink and drive[11][13] Canada
remains far behind many comparable democratic countries in reducing acohol-related traffic
degths and injuries[126] even though most of these countries have far higher per capita rates of
adcohol consumption.[127] For example, while Germans consume 70% more acohol than
Canadians[127] Transport Canada has reported that only 11% of Germany's fatdly injured
drivers were impaired (as defined as having a BAC of 0.05% or higher).[126] In contrast, 32%
of Canada's fatdly injured drivers were reported to be impaired (as defined as having a BAC of
0.08% or higher).[126] These other countries have succeeded to a far greater extent in inducing
their populations to separate drinking from driving.  Ther laws are deerring drinking and
driving and protecting the public, whereas ours are deterring police and protecting drinking

drivers from crimind sanction.
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Inits Road Safety Vision 2001, Canada’'s federal government stated that its god was to
“make Canada's roads the safest in the world.”[128] It is unclear how the federa government
can, in good faith, aspire to this noble end while ignoring the research demondrating the benefits
of 0.05% BAC limits. As long as drivers with BACs of up to 0.10% are largdy immune from
crimind ligbility, Canada will continue to lag behind the world leaders in traffic safety. More
importantly, impaired driving will remain this country’s leading crimind cause of death and one

of itsleading crimind causes of injury.
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Figure 2. Impairment of Selected Skills on a
Driving Simulator at Various BACs
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Figure 3. Legal Impairment Among Fatally Injured Drivers
1997-1998
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Figure 4. Public Support in Canada for Lowering the
BAC Limit to 0.05%
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Respondents were asked to “[p]lease tell us whether you strongly support, support, oppose or strongly
oppose the idea of lowering the blood acohol content from .08 to .05 for acrimina charge.”

Source: SES Canada Resear ch Incorporated. National Survey on Drinking and Driving
Issues. Toronto: MADD Canada, 2001.
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Table 1. Relative Risk of Fatal Single-Vehicle Crash
for Malesat Various BACs

0.020%-0.049%

0.050%-0.079%

0.080%-0.099%

0.100%-0.149%

Age 16-20 4.64 17.32 51.87 240.89
Age 21-34 2.75 6.53 13.43 36.89
Age 35+ 2.57 5.79 11.38 29.30

The study used a basdline relative risk of 1.00 for drivers with BACs of 0.00% and of the same age and
sex as the respective study groups. That is, 16-20 year-old males were compared to 16-20 year-old maes
with 0.00% BAC, whose relative risk was taken to be 1.00.

Source: Zador PL, Krawchuk SA, Voas RB. Alcohol-Related Relative Risk of Driver
Fatalitiesand Driver Involvement in Fatal Crashesin Relation to Driver Age and Gender:

An Update Using 1996 Data. J Stud Alcohol 2000;61:387-95.

Table 2. Decreasesin Alcohol-Related Crashes
After 0.08% BAC Legidation

STATE MEASURE PERCENT DECREASE
California Fataly Injured Drivers with BACs over 0.10% 4%
Oregon Fatdly Injured Drivers who had been Drinking 9%
Fatdly Injured Driverswith BACs over 0.10% 11%
Police-Reported Driver Alcohal Involvement 13%
In Fatal Crashes
Overd| Estimated Alcohol Involvement 11%
In Fatal Crashes
Utah Police-Reported Driver Alcohol Involvement 30%
In Fatal Crashes
Vermont Fatdly Injured Drivers who had been Drinking 36%
Fatdly Injured Driverswith BACs over 0.10% 31%
Overd| Estimated Alcohol Involvement 40%
In Fatal Crashes

Source: National Center for Statisticsand Analysis, Mathematical Analysis Division. A
Preliminary Assessment of the Impact of Lowering the lllegal BAC Per SeLimit to 0.08 in
Five States. Washington: National Highway Traffic Safety Administration, 1994.




Table 3. Relative Risk for Young and Older Male Drivers

At “Low” and “Moderate” BACs
Fata Single-Vehicle Crash All Fatal Crashes
Age 16-20 (0.020%-0.049% BAC) 4.64 3.44
Age 21-34 (0.050%-0.079% BAC) 6.53 3.76
Age 35+ (0.050%-0.079% BAC) 5.79 3.70

Source: Zador PL, Krawchuk SA, Voas RB. Alcohol-Related Relative Risk of Driver
Fatalitiesand Driver Involvement in Fatal Crashesin Relation to Driver Age and Gender:
An Update Using 1996 Data. J Stud Alcohol 2000;61:387-95.
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Table 4. BAC for Males in Relation to Time, Weight and
Standard Canadian Drinks

2 hours 3 hours

180 Ibs 200 Ibs 180 Ibs 200 |bs

2 standard drinks 0.0158% | 0.0112% | 0.0008% | 0.0000%
3 standard drinks 0.0387% | 0.0319% 0.0237% 0.0169%
4 gtandard drinks 0.0617% | 0.0525% 0.0467% 0.0375%
5 standard drinks 0.0846% | 0.0731% | 0.0696% | 0.0581%
6 standard drinks 0.1075% | 0.0937% 0.0925% 0.0787%
7 standard drinks 0.1304% | 0.1144% 0.1154% 0.0994%

Table 5. BAC for Females in Relation to Time, Weight and
Standard Canadian Drinks

2 hours 3 hours
130 1bs 140 Ibs 1301bs 140 Ibs
2 tandard drinks 0.0451% | 0.0398% | 0.0301% 0.0248%
3 standard drinks 0.0827% | 0.0746% | 0.0677% 0.0596%
4 gtandard drinks 0.1202% | 0.1095% | 0.1052% 0.0945%
5 gtandard drinks 0.1578% | 0.1444% | 0.1428% 0.1294%
6 standard drinks 0.1953% | 0.1793% | 0.1803% 0.1643%

These charts are based on Canadian standard drinks, which are generally accepted to contain 13.46 grams
of acohol. Moreover, they adopt, with one exception, certain assumptions about human physiology that
the National Highway Traffic Safety Association (NHTSA) usesin caculating BACs. Computing a BAC
Estimate. Washington: Nationa Highway Traffic Safety Administration, 1994. Rather than using

NHTSA'’ s average metabolism rate for amoderate drinker (a0.017% decrease in BAC per hour), we used
alower or conservative metabolism rate (0.015%), which appears to be more widely accepted in Canada.
Fisher HR, Simpson RI, Kapur BM. Cdculation of Blood Alcohol Concentration (BAC) by Sex, Weight,
Number of Drinks and Time. Can J Pub Health 1987;78:300-4.
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