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THE 2012 FEDERAL LEGISLATIVE REVEIW
THE CURRENT STATE OF FEDERAL IMPAIRED DRIVING LAW
In 2001, MADD Canada conducted a comprehensive review of the federal impaired driving
legislation and prepared a federal legislative agenda entitled Taking Back Our Roads: A Strategy
to Eliminate Impaired Driving in Canada. It surveyed issues ranging from enhanced
enforcement powers, clarifying the criminal impaired driving offences and eliminating
questionable defences, to rationalizing sentencing, streamlining enforcement procedures, and
other administrative matters. In terms of reducing impaired driving crashes, however, the most
important recommendation was the proposal to introduce a federal criminal offence for driving
with a blood-alcohol concentration (BAC) in excess of .05%.
Since the Report’s release, MADD Canada has met with the last five federal Ministers of Justice,
opposition justice critics, and leading Parliamentarians from all parties. In addition, the case for
the various recommendations has been set out in position papers, international conference
proceedings, public education materials, presentations to Parliamentary committees, and both
law and traffic safety journals.
MADD Canada has achieved many of the goals that were set out in Taking Back Our Roads. The
sentences for impaired driving offences have been increased, 1 and conditional sentences (ie
house arrest) for those convicted of impaired driving causing bodily harm or death have been
eliminated. 2 Police have been given statutory authority to demand standard field sobriety testing
and drug recognition evaluations. 3 The Criminal Code now allows for a reduced federal driving
prohibition if offenders participate in a provincial alcohol interlock program. 4 Finally, the
evidentiary presumptions regarding breath and blood-test evidence have been strengthened, and
have virtually eliminated the so-called “Carter” and “last drink” defences. 5 These are important
measures because they close loopholes, ensure more appropriate sanctions, and encourage
offenders to address their underlying alcohol problems.
That said, the measures that the federal government has enacted to date will not significantly
reduce impaired driving or alcohol-related crashes, deaths and injuries. Nor will these measures
streamline the cumbersome, slow and expensive process of apprehending and prosecuting the
federal impaired driving offences. 6
Two reforms are required to achieve significant reductions in impaired driving: a federal .05%
BAC offence and random breath testing (RBT). These measures have been proven worldwide to
be the most effective means of deterring impaired driving and reducing its tragic consequences.
However, as discussed in section III(b) below, the federal government has indicated that it is
unwilling to introduce a .05% BAC offence. Accordingly, the main focus of this report and of
MADD Canada’s ongoing federal legislative reform efforts is RBT.
The introduction of RBT in Canada should pave the way for two other important enforcementrelated reforms: random roadside saliva screening for drugs and the taking of blood samples
from drivers who are hospitalized following a crash. Together with RBT, these measures will
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maximize alcohol and/or drug-impaired drivers’ actual and perceived risk of being apprehended
and charged. In turn, this will deter impaired driving among Canadians and thereby reduce
related crashes, injuries and deaths.

CANADA’S IMPAIRED DRIVING RECORD IN AN INTERNATIONAL
PERSPECTIVE
Impaired driving deaths in Canada peaked in the early 1980s, 7 prompting an unparalleled flurry
of federal 8 and provincial 9 legislative amendments. Research, public health, government and
grassroots organizations launched major public awareness and education programs. The public,
politicians and the media adopted more critical attitudes toward drinking and driving. 10 These
and other measures led to significant declines in impaired driving deaths and injuries. However,
the rate of decline slowed in the mid-1990s and, by 2000, had all but stopped. 11
In the past decade, there have been numerous federal 12 and provincial 13 legislative amendments;
ongoing awareness and educational campaigns; the introduction of responsible serving practices
by municipalities, post-secondary institutions and the hospitality industry; and the
implementation of alternate transportation policies, such as designated driver programs.
Unfortunately, these measures have failed to achieve further declines in impaired driving deaths
and injuries. The totals in 2009, the latest year for which there are national data, are comparable
to the 2000 levels. 14 It was conservatively estimated 15 that there were 181,911 impairmentrelated crashes in 2009, which resulted in 1,074 deaths, 63,338 injuries, and 209,336 vehicles
damaged in non-injury crashes. 16 The total financial and social costs of these losses were
estimated to be $20.15 billion.17 Impaired driving remains Canada’s leading criminal cause of
death, claiming almost twice as many lives per year as all types of homicide combined. 18
While comparative data must be used with caution, Canada’s impaired driving record is clearly
poor relative to that of other developed democracies. As illustrated in Figures 1-3, Canada has
one of the lowest rates of per capita alcohol consumption among comparable developed
countries, but one of the highest rates of alcohol-related crash deaths. 19 In other words,
Canadians drink far less than residents of other countries, but are involved in significantly more
alcohol-related crashes. Those countries are doing a far better job of separating drinking from
driving. Not coincidentally, almost all of those countries have both lower criminal BAC limits
than Canada and comprehensive RBT programs.
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Figure 1: Alcohol-Related Fatalities as a Percentage of Total Traffic Fatalities (2008)*
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* See Appendix I, which contains technical data related to Figures 1 and 2. Crash data are from 2008 except for
Australia (2010), Japan (2007), and the United States (2009).

Figure 2: Alcohol-Related Crash Deaths per 100,000 (2008)
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Figure 3: Consumption in Litres of Pure Alcohol Per Capita (2008)*
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* See Appendix II, which contains technical data related to the figure.
Canadian survey data are equally worrying. The percentage of Canadians who reported driving
after drinking in the past 30 days rose from 16.7% in 2001 to 17.6% in 2007, and to 24.7%
(representing over 5.5 million drivers) in 2010.20 Rates of binge drinking (consuming five or
more standard drinks on a single occasion) are also on the rise, particularly among Canada’s
vulnerable youth population. 21 Combined with upward trends in alcohol availability, 22 there is
little reason to be optimistic that Canada’s impaired driving record will significantly improve in
the coming years.
Indeed, the results of Canada’s national transportation strategy, Road Safety Vision 2010 (RSV),
have been extremely disappointing. 23 The RSV sought a 40% reduction in alcohol-related deaths
and injuries among drivers by 2010 compared to the 1996-2001 baseline period. An external
mid-term review of the RSV reported that only the Yukon was on track to meet its targeted
reductions in alcohol-related deaths, and that no jurisdiction was on track in terms of injuries. In
fact, alcohol-related deaths and injuries had increased above the baseline period in five
jurisdictions. 24 The authors were highly critical of the federal government’s legislative inaction
and specifically recommended lowering the criminal BAC limit to .05% and enacting RBT
legislation. 25 A contemporaneous Transport Canada review indicated, without comment, that the
RSV had failed to achieve 81% of its target reductions in alcohol-related crash deaths. 26
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Canada’s current impaired driving record is unacceptable, and would be far worse but for the
progressive measures undertaken at the provincial level. In any event, significant improvements
are unlikely without substantive changes in the federal law.
The remainder of this Review identifies MADD Canada’s federal legislative priorities for the
coming years. The Review concentrates on the two federal measures that are most likely to
achieve substantial reductions in impaired driving and alcohol-related crashes: the enactment of
comprehensive RBT legislation and a federal .05% BAC offence. While it would be ideal to
introduce both of these measures, there is little support for a .05% BAC offence in the current
political climate. Accordingly, MADD Canada’s main priority at the federal level should be the
introduction of comprehensive RBT legislation and programs.
The Review then addresses practical measures for strengthening the apprehension and
prosecution of impaired drivers admitted to hospital following a crash (taking blood samples),
and drug-impaired drivers (random saliva screening). These measures, which are based on
principles complementary to RBT, should be simpler to advocate once federal RBT legislation is
enacted. The Review concludes with a brief discussion of proposed amendments to the Criminal
Code’s alcohol interlock provisions.

MADD CANADA’S FEDERAL LEGISLATIVE PRIORITIES
I. FEDERAL RANDOM BREATH TESTING (RBT) LEGISLATION
(a) Introduction
There is considerable support at the federal level for introducing RBT. In 2009, the House of
Commons Standing Committee on Justice and Human Rights unanimously recommended that
the federal government enact RBT legislation. 27 The government accepted the Committee’s
recommendation in principle, and the Department of Justice issued a discussion paper and
convened a two-day workshop endorsing RBT in March 2010. 28 The federal government is
currently considering this recommendation.
Enacting RBT legislation would change the grounds that police need to demand a preliminary
breath test on an “approved screening device” (ASD). While Canadian police currently have a
common law power 29 and, in most jurisdictions, express statutory authority 30 to stop any vehicle
at random, they can only demand an ASD test from a driver who they reasonably suspect has
alcohol in his or her body. 31 Sobriety checkpoint programs like Canada’s, in which preliminary
testing requires individualized suspicion, involve what is generally referred to as “selective
breath testing” (SBT).
Research indicates that police, using their unaided senses, fail to detect the great majority of
drinking drivers, even at SBT checkpoints. An early Swedish government report found that the
majority of drivers with BACs of .05% to .15%, and nearly half of the drivers with BACs above
.15%, aroused no suspicion when stopped by police at a simulated roadblock. 32 A 1997
American study reported that the police missed over 60% of drivers with BACs above .08%, and
almost 90% of those with BACs of .05%-.079%. 33 Other American studies suggest that police
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fail to detect about 50% of drivers with BACs of .10% or more, and 75% of those with BACs of
.05%-.099%. 34
A Canadian study published in 1982 concluded that approximately 95% of drivers with BACs
above .08% were not detected during an Etobicoke sobriety checkpoint (SBT) program. 35 This is
consistent with an earlier Alberta study, which found that the police detected only about 8% of
the drivers with BACs above .08% whom they had stopped and checked. 36 Although these
studies are dated, little appears to have changed. In 2009, the House of Commons Standing
Committee on Justice and Human Rights reached a similar conclusion on detection rates at
sobriety checkpoints. 37 Although millions of Canadians are stopped at SBT checkpoints each
year, only a tiny fraction are subject to ASD testing. 38
Indeed, researchers have questioned the deterrent impact of SBT checkpoints that rely
exclusively on the officer’s subjective judgment as to whether breath testing is warranted. For
example, Professor Ross Homel, Australia’s most prolific RBT researcher, stated in a 1990
article:
[M]any drivers... play “breathalyser roulette,” perceiving the odds of apprehension are
slight and that they can conceal their drinking successfully. Consequently, any method
of enforcement that relies on subjective judgments of impairment... is unlikely to work
over the long term simply because the perceived probabilities of apprehension cannot be
maintained at a high level. 39
In other words, the low detection rates associated with SBT not only allow impaired drivers to
escape criminal sanction and continue driving, but also reduce the deterrent effect of the law. If
drivers’ experience is that they can evade detection, even at a sobriety checkpoint, they will be
more likely to drink and drive in the future. In contrast, all drivers passing through RBT
checkpoints are subject to ASD testing, thereby greatly increasing actual and perceived detection
rates, and enhancing the law’s deterrent effects. As the international experience, outlined below,
indicates, the increased deterrence associated with RBT leads to substantial reductions in
alcohol-related crashes, injuries and deaths.
Apart from the basis for demanding an ASD test, RBT would not alter impaired driving
enforcement processes. As is currently the case, the results of ASD testing based on RBT would
be inadmissible in criminal proceedings, but rather would be used solely to screen drivers to
determine if evidentiary breath testing is warranted. Drivers who test above a predetermined
BAC (typically .10%) would be required to provide evidentiary breath samples on an approved
instrument at the police station, and would be afforded the right to legal counsel and all the
procedural safeguards that evidentiary testing entails. 40 Drivers who register a “pass” on the RBT
test would be free to go, and no record of the test would be kept.
(b) The International Experience with RBT
The persistence of impaired driving is not a challenge that is unique to Canada. However, most
developed and developing countries have chosen to respond by implementing RBT programs. A
2008 study and earlier international reviews indicate that 46 of 56 countries (82%) had an RBT
program established under national or, in a few cases, state/territorial legislation (see Table 1). 41
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Finland, Sweden and France introduced RBT programs in the late 1970s, followed by most
Australian jurisdictions in the 1980s. 42 Most other European countries and New Zealand enacted
RBT legislation in the 1990s. 43 In 2003, the European Commission recommended that all
member states of the European Union introduce comprehensive RBT legislation. 44 Ireland, the
most recent country to do so, initiated its RBT program in 2006. 45
Table 1: Reported Use of Random Breath Testing in Selected Countries
With RBT

Argentina
Austria
Australia
Belgium
Brazil
Bulgaria
Chile
China
Columbia
Costa Rica
Cyprus
Czech Republic
Denmark
Estonia
Finland
France

Germany*
Greece
Guatemala
Honduras
Hungary
Iceland
Ireland
Italy
Japan
Latvia
Lithuania
Luxembourg
Malta*
Mexico
Moldova
The Netherlands

Without RBT

New Zealand
Norway
Peru
Poland
Portugal
South Korea
Romania
Slovakia
Slovenia
Spain
Sweden
Switzerland
Turkey
Ukraine

Canada
Dominican Republic
Ecuador
El Salvador
Panama
Russia*
South Africa
United Kingdom
United States
Venezuela

*The sources differed regarding RBT in these countries.

Jurisdictions that have introduced RBT programs have experienced significant reductions in
impaired driving and alcohol-related crashes, deaths and injuries. 46 The best documented and
most widely studied RBT programs are the Australian programs. Beginning with the State of
Victoria in 1976, RBT programs were introduced throughout Australia during the 1980s. The
early results of RBT were extremely dramatic, 47 such that “[m]any early reactions to RBT by
police, the medical profession and the media could only be described as euphoric.” 48 However,
the early studies also indicated that the impact of RBT would wane over time unless high rates of
testing and publicity were maintained. 49
The most comprehensive review of the Australian RBT programs was a rigorous time series
analysis of the long-term effects of RBT in four jurisdictions, published in 1997. 50 Consistent
with the earlier research, the 1997 study identified four essential elements of successful RBT
programs. First, maximizing RBT’s deterrent impact requires high levels of testing. The
equivalent of at least one-third of licensed drivers must be tested each year, 51 but even higher
testing levels are preferable. 52 Second, the program should be extensively publicized, focusing
specifically on the high risk of apprehension. Third, enforcement should include both mobile
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RBT and high-visibility stationary RBT checkpoints. Fourth, in order to sustain the ongoing
deterrent impact of an RBT program, enforcement and publicity levels must be maintained. 53
The RBT program in New South Wales included these elements from the outset, and was
regarded as the most successful program 54 and as a model for effective RBT implementation. 55
Broader reviews of impaired driving countermeasures have also noted the general success of the
Australian RBT programs. For example, a 2005 study stated that the Australian RBT programs
resulted in as much as a 24% reduction in nighttime crashes, especially in metropolitan areas. 56
A 2009 review reported that RBT reduced total crashes in Australia by 22%. 57
Similar positive results have been reported in other jurisdictions that introduced comprehensive
RBT programs. RBT was largely credited with reducing the percentage of Dutch drivers with
BACs over .05% from 15% in 1970 to 4.5% in 2000. 58 The Finnish RBT program was found to
have reduced the number of drinking drivers on the road by 58% between 1979 and 1985. 59
Moreover, a 2008 study involving the capital cities in the countries of the European Union
reported that all of the cities with above-average decreases in traffic fatalities had RBT programs
in place. 60
In Ireland, RBT was credited with reducing total road fatalities by 19% from the preceding 12
months. 61 There was also a reported 10% decrease in traffic-related hospital admissions in the
six months following the introduction of RBT. 62 Moreover, the deterrent impact of Ireland’s
RBT program appears to have risen dramatically in the ensuing four years. A 2010 report
indicated that total traffic fatalities in Ireland had fallen 42% since the 2006 introduction of
RBT. 63
Of particular relevance to Canada is the impact of RBT in New Zealand, a country which, like
Canada, had an SBT program prior to the introduction of RBT in 1993. New Zealand’s RBT
program has been described as having had “dramatic, sustained effects” that are “unusually high
for highway safety measures.” 64 A 2009 meta-analysis found that the introduction of RBT in
New Zealand led to a 14% reduction in total crashes. 65 The New Zealand experience strongly
supports the contention that RBT is more effective than SBT.
(c) Random Breath Testing versus Selective Breath Testing
In addition to New Zealand, other jurisdictions have reported significant declines in impaired
driving deaths after moving from SBT to RBT. For example, Queensland’s RBT program
resulted in a 35% reduction in fatal crashes, whereas the previous SBT program had resulted in
only a 15% reduction. 66 Thus, RBT was more than twice as effective as SBT in reducing fatal
crashes. 67 In commenting on the shift from SBT to RBT, Ross Homel stated, “[n]othing in the
Australian experience encourages the belief that, without the use of full random testing,
roadblock or sobriety checkpoints are capable of delivering a substantial and sustained reduction
in alcohol-related casualty crashes.” 68 As discussed below, this comparative effectiveness of
SBT and RBT will be important in justifying any violations under the Canadian Charter of
Rights and Freedoms. 69
While some researchers have reported little difference in the effectiveness of RBT and SBT, 70
their results must be viewed with caution. As we have explained elsewhere, 71 these studies did

10

not directly compare RBT and SBT checkpoints, nor did they consider the additional traffic
safety benefits achieved when jurisdictions like Queensland, Western Australia, New Zealand
and Ireland replaced their SBT programs with RBT programs.
Perhaps more importantly, the studies failed to distinguish between different types of SBT
programs, and consequently tended to overestimate their effectiveness. For instance, the studies
included reference to several American SBT programs where police officers used passive alcohol
sensors (PAS), including the famously successful “Checkpoint Tennessee.” PAS devices are
small, hand-held devices that are used to detect alcohol in the ambient air around a driver’s
mouth. PAS devices can improve the detection of impaired drivers by 50% or more. 72 It is
unhelpful to equate the effectiveness of such programs with Canadian SBT programs, where
officers do not use PAS devices and must instead rely on their unaided senses to detect impaired
drivers. Indeed, a recent American study showed that a three-year SBT program in Maryland
that did not use PAS devices had no impact whatsoever on alcohol-related crashes and injuries. 73
It must also be noted that “Checkpoint Tennessee” and some of the other American SBT
programs measured the traffic safety benefits of moving from an enforcement model that relied
almost exclusively on routine patrol activities to high-visibility, heavily-publicized, intensive
SBT. For example, in the Tennessee study, the number of checkpoints increased from 15 in the
preceding year to 900 in the program year. 74 The accompanying mass media campaign included
thousands of television and radio public service announcements, print media, mobile billboards,
“earned” (independent) media coverage, and public information brochures. 75 The relevance of
these studies to Canada is questionable, given our current widespread use of moderately
intensive SBT programs. While strengthening Canada’s SBT programs would have traffic safety
benefits, these would not approach those reported in the American studies, where there was a
sudden wholesale change in the enforcement approach and its intensity.
Given the prevalence with which Canadians continue to drink and drive, and our comparatively
low charge rate for impaired driving, it is obvious that Canada’s existing method of SBT
enforcement is ineffective. The perceived and actual rate of apprehension is extremely low, with
the consequence that the criminal law has minimal deterrent effect. The international experience
indicates that RBT will significantly increase perceived and actual detection rates, and thereby
improve the law’s deterrent effect. This, in turn, will reduce alcohol-related crashes, injuries and
deaths.
(d) Public Support for RBT
Research indicates that RBT enjoys widespread public support. In 2002, 98.2% of Queensland
drivers supported RBT. 76 Moreover, public support appears to increase significantly after RBT is
enacted. 77 There is already broad support for RBT in Canada. An Ipsos Reid survey conducted in
2010 found that 77% of Canadians either “strongly” (46%) or “somewhat” (31%) support the
introduction of RBT. When informed of RBT’s potential to reduce impaired driving, 79% agreed
that RBT is a “reasonable intrusion on drivers.” Seventy-five percent also agreed that police
should be allowed to “randomly require all drivers to give a breath test to help detect impaired
driving.” 78 Finally, 98% of respondents considered impaired driving to be a “very important”
(81%) or “somewhat important” (17%) public safety issue, and 87% thought that “more could be
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done to address the problem.” 79 These survey data reflect not only the public’s concerns about
impaired driving but also its willingness to submit to RBT in the interests of public safety.
(e) Cost-Effectiveness
RBT is generally acknowledged to be among the most cost-effective impaired driving
countermeasures. 80 In 1990, the estimated annual cost of the New South Wales RBT program,
including media, was $3.5 million. At that time, the program was conservatively estimated to
save 200 lives per year, with attendant savings of at least $140 million. Based on these figures,
the program had a cost-benefit ratio of 1:40. 81 Most of the savings were in the area of health care
and resulted from the reduction in fatalities and serious injuries. A 2003 European Union study
concluded that increasing RBT testing levels to one test per 16 inhabitants would save between
2,000 and 2,500 lives, and result in a cost-benefit ratio of 1:36 or 1:55, depending on the model
used. 82 Similarly, a 2004 New Zealand study reported a cost-benefit ratio of 1:14 for RBT alone,
1:19 for RBT coupled with a media campaign, and 1:26 for RBT in conjunction with both a
media campaign and “booze buses” (large, specially equipped vehicles used for on-site
evidentiary breath testing, which are typically brightly coloured or otherwise distinctive to attract
the attention of all nearby road users). 83
Although it is difficult to predict the cost savings that would result if RBT were introduced in
Canada, a recent study conservatively estimated that RBT would generate total social cost
savings of over $4.3 billion. 84 A large portion of these costs reflect the human consequences of
crashes, including health-related expenditures and lost productivity. The same study estimated
that, while RBT would undoubtedly entail increased police enforcement costs, these would
largely be offset by a reduction in the police resources devoted to attending and following up on
impairment-related crashes. 85
(f) Driver Inconvenience
The cost-effectiveness of RBT derives in part from its ability to process large numbers of drivers
in a relatively short period of time. Once stopped, drivers are typically asked to provide a breath
sample without any preliminary discussion, observation or review of the driver’s documents. The
driver remains seated in the car, and the breath test itself takes approximately 30 seconds. A
Finnish study reported that drivers undergoing RBT were detained on average for just seconds
and that a team of ten officers could test 500 drivers in half an hour. 86 More recently, a 2004
New Zealand study indicated that drivers were usually waved through when lineups developed,
resulting in a total delay of two minutes or less for most drivers who did not require evidentiary
testing. 87 Thus, on average, RBT will result in detentions of about the same, or perhaps even
shorter, duration as the detentions that currently result from Canadian SBT processing. 88
(g) RBT and the Charter
As with any expansion of police enforcement powers, RBT will inevitably be challenged under
the Charter. The most likely challenges will be under section 8 (the right to be free from
unreasonable search and seizure), section 9 (the right to be free from arbitrary detention) and
section 10(b) (the right to counsel). We have provided a comprehensive assessment of these
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Charter arguments elsewhere, 89 and have received the endorsement of Canada’s leading
constitutional law scholar, Peter Hogg, QC. As we summarize below, given RBT’s important
legislative objective and minimally intrusive nature, it should pass Charter scrutiny.
(i.) Section 9
Like the existing sobriety checkpoint programs in Canada, RBT will be found to constitute an
arbitrary detention. In R v Hufsky, 90 the Supreme Court of Canada found that a driver who was
stopped in an organized spot check was arbitrarily detained for the purposes of the Charter.
Although the stop was “of relatively brief duration,” the key factor was that “the police officer
assumed control over the movement of the [accused] by a demand or direction that might have
significant legal consequences, and there was penal liability for refusal to comply with the
demand.” 91 The element of coercion was sufficient to make the stop a “detention” under section
9. The detention was found to be arbitrary because “there were no criteria for the selection of
drivers to be stopped and subjected to the spot check procedure.” 92 Following Hufsky, there is
little doubt that RBT will be found to involve an arbitrary detention. However, like the spot
check in Hufsky, RBT should also be upheld under section 1 of the Charter.
(ii.) Section 10(b)
Similarly, RBT will undoubtedly be found to violate the right to counsel under section 10(b) of
the Charter, which is triggered whenever a person is “detained.” The Canadian courts have
unanimously held that the right to counsel is triggered when a driver is directed to provide a
breath sample on an ASD, 93 to answer police questions, 94 or to submit to physical coordination
testing 95 for the purposes of determining impairment. Requiring drivers to submit to these tests
without the opportunity to consult counsel infringes section 10(b). However, the Supreme Court
of Canada has upheld these infringements of section 10(b) under section 1 of the Charter. As
discussed below, RBT should be similarly upheld.
(iii.) Section 8
The most vigorous challenge to RBT will come under section 8 of the Charter, which protects
the right to be free from unreasonable search and seizure. The Canadian courts have taken the
position that any warrantless search or seizure is presumptively unreasonable, 96 and will need to
be justified in accordance with the three-part test laid out in R v Collins: (i) Was the search or
seizure authorized by law? (ii) Is the law itself reasonable? (iii) Was the search or seizure carried
out in a reasonable manner? 97 Since RBT would be enacted through amendments to the Criminal
Code, it would be “authorized by law.” The main debate will centre on the reasonableness of the
law itself. 98
While the case law on what constitutes an unreasonable search or seizure under section 8 is quite
complex, it is essentially reduced to balancing the individual’s right to privacy against the
relevant government interest. The Canadian courts have consistently found that there is an
expectation of privacy with respect to one’s breath and bodily fluids. 99 However, this is a
qualified expectation of privacy, particularly in situations involving a regulated activity, like
driving, and where there is a significant risk to public safety. 100 Thus, for example, the courts
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have upheld warrantless strip searches 101 and so-called “bedpan vigils” 102 at Canada’s airports,
and random screening of all courthouse entrants, 103 as reasonable in the interests of public safety.
On the spectrum of bodily intrusions that have been upheld by the Canadian courts, RBT is
relatively innocuous. It seems even less intrusive than having hair samples or buccal swabs taken
for DNA analysis, which were found not to violate section 8 in R v SAB. 104 A breath test on an
ASD takes only seconds, and does not involve pain or discomfort. There is no intrusion into the
driver’s body, nor an exposure of any body parts that are normally concealed. It reveals no
information about the driver apart from his or her BAC. 105 Finally, given that every driver
passing through an RBT checkpoint is asked to provide a breath sample, there is nothing
humiliating or stigmatizing about being tested. 106
In many respects, RBT is comparable to the random screening procedures used at airports, the
borders, courthouses, and many government buildings, where every passenger or entrant is
required to pass through metal detectors and have his or her baggage and/or person searched. In
2008, over 109 million passengers were subject to random screening and search procedures at
Canada’s airports, and an additional 67 million travelers were subject to random screening and
search at Canada’s borders. 107 Moreover, in recent years, airport searches in particular have
become far more extensive. It is not uncommon for passengers to be swabbed for explosives’
residue, scanned for weapons and explosives concealed under their clothing, subject to thorough
pat-down searches, and required to empty their pockets into a tray and remove their shoes, belts
and jewellery.
While the Supreme Court has reasoned that more intrusive searches are justifiable at borders
because of state security interests, 108 we would question whether these interests are
fundamentally different or any greater than the state interest in road safety. To put it bluntly,
many more people are killed in alcohol-related crashes every year than by terrorist attacks on
airplanes or, for that matter, throughout all of Canada. Thus, while it is politically easy to justify
invasive searches in the name of national security, we are not convinced that sharp distinctions
can be drawn in Canada between the state interest in random breath testing of drivers on our
roads and random searches at our courts, borders and airports. Further, we would venture to say
that, for many people, it is a much greater intrusion on privacy to have one’s purse, briefcase and
luggage searched, and much more humiliating to be patted down in public or strip-searched in
private at a busy airport, than it is to provide a breath sample while sitting in one’s car for two
minutes at roadside like every driver passing through an RBT checkpoint.
In our view, a compelling case can be made that RBT does not amount to an unreasonable search
under section 8 of the Charter. However, even if it is found to violate section 8, we believe it can
be justified under section 1.
(iv.) Section 1
In all likelihood, RBT will be found to violate sections 9 and 10(b) of the Charter. As a result, it
will need to be justified under section 1 as being a reasonable limit “prescribed by law [that] can
be demonstrably justified in a free and democratic society.” We believe that, like other
comparable impaired driving countermeasures, RBT will be upheld. This requires analysis of the
five elements set out in R v Oakes: (i) Is the infringement prescribed by law? (ii) Does it respond
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to a pressing and substantial legislative objective? (iii) Is the measure rationally connected to the
objective? (iv) Does it infringe the Charter right in issue as little as possible (also known as the
“minimum impairment” or “least drastic means” test)? and (v) Do its positive effects outweigh
its deleterious effects? 109
We have discussed at length elsewhere why any Charter violations entailed in RBT would be
upheld as justifiable under section 1. 110 Experience shows that nearly all section 1 cases turn on
the minimum impairment test, and this is likely where the challenge to RBT will be most robust.
Consequently, rather than replicating our earlier analysis in full, we have focused the following
analysis on the minimum impairment test.
Should the courts rule that RBT infringes section 8 of the Charter, the government would need
to show that RBT impairs a driver’s constitutional rights as little as necessary (ie, that it is the
least drastic means of achieving the government’s objective). The overarching argument at this
stage would be that Canada’s previous attempts to reduce impaired driving have not had a
sufficient impact. The research on the relative effectiveness of RBT indicates that there is no
lesser infringement on Charter rights that will significantly increase the deterrent impact of the
impaired driving law.
For section 8 purposes, the bulk of the “minimum impairment” debate will likely centre on the
relative effectiveness of RBT and Canada’s existing SBT provisions. 111 Some will argue that
SBT is just as effective as RBT and is preferable because it involves a lesser infringement of
constitutional rights. Thus, to be successful, the government will have to demonstrate that the
existing SBT provisions are insufficient to achieve its objective of deterring impaired driving.
Canada’s poor impaired driving record alone is sufficient to establish this. Moreover, when
Queensland, Western Australia, New Zealand and Ireland replaced SBT with RBT, they
experienced significant and sustained declines in impaired driving and related crashes.
With respect to sections 9 and 10(b) of the Charter, the minimum impairment test should be
satisfied with relative ease. The Supreme Court has already upheld the detention involved in
random spot checks as a minimum impairment of section 9. As Cory J remarked in Ladouceur:
Surely the preventive medication of requiring drivers to stop... is preferable to the
incurable terminal tragedy represented by the fatal accident victim and the permanently
disabled victim. Surely it must be better to permit the random stop and prevent the
accident than to deny the right to stop and repeatedly confirm the sad statistics at the
morgue and hospital. 112
As discussed, the duration of the detention involved in RBT will be comparable to current
roadside checkpoints. Moreover, because all drivers will be tested, no one will be stigmatized by
being “singled out” or “targeted” for testing. Accordingly, pursuant to the reasoning in
Ladouceur, RBT should be found a minimum impairment of section 9.
Similarly, the denial of the right to counsel under section 10(b) of the Charter has already been
upheld for various roadside screening measures. In R v Thomsen, 113 for example, LeDain J
explained that the need to conduct the ASD test quickly at roadside simply did not allow for a
prior opportunity to consult counsel. This logic applies with even more force to RBT. The
effectiveness of RBT depends on the police being able to process the maximum number of
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drivers in a minimum amount of time. The deterrent purpose of RBT would be frustrated if every
driver were able to consult counsel. 114 Further, RBT is used as a preliminary screening tool only
and its results do not directly attract any criminal consequences. If the results indicate that a
driver has a BAC above the Criminal Code limit, the driver will be given the right to retain and
instruct counsel prior to any evidentiary breath tests. Therefore, section 10(b) is infringed as little
as possible. 115

II. ENACTING A .05% BAC OFFENCE
The current Criminal Code .08% BAC limit allows individuals to drive after consuming very
large quantities of alcohol. Given the margin of error accepted by our courts, most police will not
lay criminal charges unless a driver’s evidentiary BAC readings are above .10%. 116 Thus, an
average 200-pound man can drink over six bottles of regular-strength beer (12 ounces at 5%
alcohol by volume) in two hours, on an empty stomach, and then drive largely immune from
criminal sanction. 117 Indeed, it is unlikely that he would even be charged.
Since Canada enacted its current .08% BAC limit in 1970, numerous laboratory, driving
simulator, and closed access roadway studies have established that even small amounts of
alcohol adversely affect driving skills and performance. 118 For example, a comprehensive 2004
study concluded that there is no evidence of a threshold BAC below which impairment does not
occur, and no category of drivers who are not impaired by alcohol. 119 Research has also
established that the relative risk of crash death rises sharply starting at BACs of .05%,
particularly for young males. 120 More recent American studies, using improved epidemiological
methods, have established that the relative risks of a fatal crash at BACs above .05% are far
higher than what Parliament believed when it enacted Canada’s .08% BAC limit.121
In response to the research, the vast majority of countries have made it an offence to drive with a
BAC of .05% or higher (see Table 2). 122 Virtually every jurisdiction that lowered its permissible
BAC limit has experienced significant reductions in impaired driving deaths and injuries. 123 For
example, a long-term study of the Netherlands’ .05% BAC law, introduced in 1974, suggested
that it contributed to a broad and sustained decline in the total number of drinking drivers. 124 In
Belgium, where the BAC limit was reduced to .05% in 1994, there was a 10% decrease in traffic
fatalities in 1995, and a further 11% decrease in 1996. 125 Positive results were also reported in
France, 126 Austria, 127 Sweden, 128 Germany, 129 and Denmark. 130
Perhaps the best documented effects of lowering the BAC limit from .08% to .05% occurred in
the various Australian states. For example, after Queensland reduced its per se BAC limit to
.05% in December 1982, there was a 14% reduction in serious collisions and an 18% reduction
in fatal collisions. 131 Similarly, the .05% BAC restriction in New South Wales was estimated to
have reduced serious collisions by 7%, fatal collisions by 8%, and single-vehicle nighttime
collisions by 11%. 132 This translated into the prevention of 605 serious, 75 fatal, and 296 singlevehicle nighttime collisions per year. 133
It is particularly noteworthy that lower BAC limits in Australia had a substantial effect on drivers
with high BACs (above .15%). For instance, a study in the Australian Capital Territory examined
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RBT data for the 12 months prior to and after the .05% BAC limit was enacted. 134 The
researchers found a 34% decrease in the percentage of drivers with BACs between .15% and
.199%, and a 58% decrease in the percentage above .20%. Given that drivers with high BAC
levels are at the greatest relative risk of crash, 135 such reductions would have a substantial impact
on the number of alcohol-related deaths and injuries. Thus, even though a .05% BAC limit would
appear to be aimed at drivers with moderate BACs, its potential impact on high-BAC drivers has
important traffic safety implications.
As a result of this evidence on the benefits of lower BAC limits, nearly every reputable traffic
safety, injury prevention and public health organization supports BAC limits of .05% or lower.136
Thus, Canada’s federal .08% BAC limit is out of step with the driving laws in much of the
world, particularly the leaders in traffic safety.
Table 2: BAC Driving Limits in High and Middle Income Countries
BAC

Countries
Azerbaijan, Bahrain, Czech Republic, Hungary, Iran, Kuwait, Libyan Arab Jamahiriya,
Micronesia, Qatar, Romania, Saudi Arabia, Slovakia, and Ukraine.

.00%
.01% - .04%

Algeria, Bosnia and Herzegovina, Brazil, China, Colombia, Congo, Estonia, Georgia, Japan,
Lithuania, Norway, Panama, Poland, Russia, and Sweden.
Albania, Argentina, Australia, Austria, Belarus, Belgium, Bulgaria, Chile, Costa Rica,
Croatia, Cyprus, Denmark, El Salvador, Finland, France, Germany, Greece, Iceland, Ireland,
Israel, Italy, Latvia, Lebanon, Macedonia, Mauritius, Moldova, Mongolia, Montenegro,
Nauru, Netherlands, Nicaragua, Peru, Philippines, Portugal, San Marino, Serbia, Slovenia,
South Africa, South Korea, Spain, Suriname, Swaziland, Switzerland, Syria, Taiwan,
Thailand, Tunisia, Turkey, and Turkmenistan.

.05%

.08% - .10%

Armenia, Bahamas, Belize, Botswana, Brunei, Cameroon, Canada, Ecuador, Fiji,
Guatemala, Guyana, Honduras (.07%), Iraq, Jamaica, Jordan, Luxembourg, Malaysia,
Malta, Mexico, Namibia, New Zealand, Oman, Paraguay, Puerto Rico, Saint Lucia,
Seychelles, Singapore, Sri Lanka, Trinidad and Tobago, United Kingdom, United States,
Uruguay, and Venezuela.

Sources: WHO, Global Status Report on Road Safety: Time For Action (Geneva: WHO, 2009),
Table A.5; and International Center For Alcohol Policies (ICAP), Blood Alcohol
Concentration Limits Worldwide (Washington: ICAP, 2009) at 3.

MADD Canada has previously called for the creation of a federal .05% offence to supplement
the current .08% BAC offence, creating a tiered approach based on the driver’s BAC. 137 For
instance, the .05% offence could include more streamlined procedures, such as ticketing
provisions, and lower penalties. 138 Further, offenders without a subsequent Criminal Code
impaired driving conviction within two years could be deemed not to have a criminal record for
the .05% offence, and the related information could be automatically destroyed. Bills
incorporating these features have already been drafted and introduced in both the Senate and
House of Commons. 139
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Unfortunately, the federal government rejected proposals to introduce a .05% BAC offence.
Thus, while we remain supportive of this measure, it is apparent that MADD Canada’s federal
law reform efforts should be focused elsewhere. Some of the traffic safety benefits associated
with a federal .05% BAC limit could be achieved at the provincial level, where legislators seem
more receptive to such reforms. To this end, MADD Canada developed model provincial
administrative licence suspension legislation for drivers with a BAC above .05%. The model
called for immediate seven-day administrative licence suspensions, vehicle impoundments,
$150-$300 licence reinstatement fees, and the recording of all suspensions on the driver’s record.
Heavier sanctions and mandatory remedial measures were set out for subsequent suspensions
within specified time periods. The Canadian Council of Motor Transport Administrators
(CCMTA) adopted a modified version of the model. 140
Provincial developments on administrative .05% BAC limits are promising. In recent years,
several provinces have increased the sanctions for driving with a BAC of .05% and above, and
have improved record-keeping procedures for those who routinely drive at these BAC levels.141
However, as is generally the case with provincial countermeasures, there is a patchwork of .05%
BAC provisions in place across the country. The relevant legislation does not make it an offence
to drive with a BAC above .05%, but instead empowers the police to issue a short-term licence
suspension at roadside. In several provinces, the consequence of driving with a BAC above .05%
is simply a 24-hour roadside suspension, and no record of such suspensions is kept. Moreover,
Québec has no short-term licence suspension program at all. Thus, the deterrent effect of the
provincial .05% BAC laws is not comparable to that of a uniform federal .05% BAC offence.

III. TAKING BLOOD SAMPLES FROM HOSPITALIZED DRIVERS
Although impaired driving is the leading criminal cause of death in Canada, there are relatively
few charges and convictions for the most serious impaired driving offences. While there were
1,074 deaths attributable to impaired driving in 2009, 142 there were only 120 charges 143 and 53
convictions for impaired driving causing death. 144 Similarly, there were an estimated 63,338
impaired driving injuries in 2009, but only 804 charges and 313 convictions for impaired driving
causing bodily harm. Even discounting for multi-casualty crashes and impaired drivers who kill
or injure only themselves, the fact remains that relatively few impaired drivers who kill and
injure others are charged, let alone convicted, of impaired driving causing death or bodily harm.
In large part, this is because of difficulties in gathering BAC evidence from impaired drivers who
are taken to hospital following a crash. As outlined below, the Criminal Code provisions that
allow police to demand or seize blood samples from hospitalized drivers are technically
complex, and create complicated interactions between healthcare professionals and police. This
results in a very low conviction rate for hospitalized impaired drivers. For instance, a 2004
British Columbia study reported that only 11% of drivers with BACs above .08% who were
hospitalized following a crash were convicted of any Criminal Code impaired driving offence. 145
It is worth noting that the mean BAC of the alcohol-positive drivers was .15%. By contrast, in
Sweden, where the police have broader powers to demand blood samples, it was reported that
85% of hospitalized drinking drivers were convicted of impaired driving. 146
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It is tragically ironic that those impaired drivers who cause the most serious crashes are the least
likely to be convicted of a criminal impaired driving offence. Perhaps more importantly, these
drivers have high rates of recidivism and pose an ongoing risk to the public. For example, a
British Columbia study indicated that 30.7% of impaired drivers who were hospitalized
following a crash had a subsequent alcohol-related crash, impaired driving conviction or alcoholrelated administrative licence suspension within 4½ years. 147 Consequently, MADD Canada
supports Criminal Code amendments that would make it easier for the police to gather BAC
evidence from suspected impaired drivers who have been taken to hospital following a crash.
(a) Authority to Conduct ASD Tests at Hospital
Police can demand an ASD test from a driver who they reasonably suspect has any alcohol in his
or her body. 148 However, the Criminal Code requires that breath samples on an ASD be provided
“forthwith,” which the courts have interpreted as meaning “immediately” and typically at
roadside. 149 Thus, for example, an ASD demand was found to be invalid when the officer had to
wait 30 minutes for it to be delivered to the scene. 150 Similarly, a demand was held to be invalid
where the suspect was required to walk four minutes to the “checkstop bus” where the ASD was
located. 151
The requirement that ASD tests be conducted “forthwith” means that it is effectively impossible
for police to demand an ASD test at the hospital. Consequently, the police are deprived of an
important screening tool that would be available with respect to other impaired driving suspects.
There is no reason, in terms of logic or trial fairness, for hospitalized impaired driving suspects
to be treated differently than suspects on the road. The Criminal Code should thus be amended to
grant police authority to demand an ASD test at the hospital from a driver who they reasonably
suspect has any alcohol in his or her body. As with ASD tests conducted at roadside, a suspect
who registers a “fail” should be subject to a demand for evidentiary samples, at which time he or
she would be allowed to exercise the right to counsel.
(b) Evidentiary Blood Testing of Hospitalized Drivers
Where there are grounds to demand evidentiary tests from a hospitalized driver (whether because
of a “fail” on an ASD or other reasons to believe that the driver was impaired by alcohol),
MADD Canada recommends that the police be authorized to demand blood samples rather than
breath samples taken on an approved instrument.
Under the current provisions of the Criminal Code, the police can only demand blood samples if,
by reason of the suspect’s physical condition, he or she is incapable of providing breath samples
or it is “impracticable” to obtain them. 152 As we have explained elsewhere, 153 the courts have not
consistently defined these prerequisites. While some judges have taken a realistic view of when a
suspect’s medical treatment makes it impracticable to obtain breath samples, 154 others have
insisted that the police demand breath samples unless it is “impossible in practice” to obtain
them. 155 For example, it has been held that a police officer’s concerns about obtaining breath
samples within the Criminal Code’s time constraints are not alone sufficient to justify a demand
for blood samples, 156 and that a police officer should not make a decision about the suspect’s
ability to provide breath samples without consulting medical personnel. 157
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Thus, the Criminal Code provisions, as interpreted by the Canadian courts, often preclude police
from demanding blood samples from hospitalized suspects. Instead, they must arrange for an
approved breath-testing instrument and a qualified technician 158 to be brought to the hospital,
find an appropriate room in which to conduct the tests (which may be difficult in crowded
hospitals), set up and calibrate the instrument, provide the accused with an opportunity to consult
with legal counsel, and conduct two breath tests at least fifteen minutes apart. All this must be
done within a three-hour time limit, 159 during which time the suspect may also be receiving
treatment.
By comparison, drawing a blood sample at the hospital would be relatively quick and simple.
MADD therefore recommends that the Criminal Code be amended to remove the “preference”
for breath samples in situations where an impaired driving suspect has been taken to hospital.
Police should be authorized to demand blood samples instead. 160
(c) Demanding or Seizing Blood Samples Under Other Warrant Provisions
Two other provisions currently allow the police to obtain blood samples from suspected impaired
drivers. First, in certain limited circumstances, police can obtain a special judicial warrant for the
taking of blood samples from a suspect who is unable to respond to a demand for a blood test.
Among other things, the officer must have reasonable grounds to believe that: the suspect
committed an impaired driving offence in the previous four hours; 161 the suspect was involved in
a motor vehicle crash resulting in death or bodily harm; and a medical practitioner is “of the
opinion” that, by reason of the crash or alcohol consumption, the suspect is unable to consent to
a blood test. 162 Typically, these warrants are sought when the suspect has been rendered
unconscious or has suffered an injury, such as a serious concussion, that prevents him or her
from responding to a demand. These provisions are technically complex and require the police to
obtain what seems to be confidential medical information about the suspect. 163 Consequently,
they are of limited use to police.
Second, under the general search warrant provisions of the Criminal Code, police may seize
blood samples that have already been taken by medical personnel. However, the admissibility of
blood samples seized under general search warrants is not guaranteed, and will depend on
whether the court finds that hospital staff were acting as agents of the police or improperly
released the suspect’s confidential health information.
Typically, blood samples will be admissible if they were originally taken for medical purposes,
and were later seized by police who had formed an independent belief that the suspect was
impaired by alcohol at the time of a crash. 164 By contrast, it will be considered an unreasonable
search and seizure if medical personnel take a blood sample specifically for the purposes of
assisting in a criminal investigation. 165 A search will also be viewed as unreasonable if medical
personnel disclose confidential information, including the results of a toxicology screen, to the
police in the absence of a warrant. For example, in R v Dersch, 166 the Supreme Court of Canada
excluded blood samples that were seized under a general search warrant after a doctor disclosed
the suspect’s BAC (.178% to .193%) to police. Major J stressed the “importance of guarding
against a free exchange of information between health care professionals and police.” 167 The
charges of impaired driving causing death and bodily harm were accordingly dropped. 168
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The existing Criminal Code provisions place both police and hospital personnel in a difficult
position. Police may not be able to obtain special or general warrants without obtaining
information about a suspect’s medical condition or treatment. However, it may be a breach of the
healthcare professionals’ confidentiality obligations to disclose such information to police in the
absence of a court order, subpoena, or statutory reporting obligation. 169
For enforcement purposes, the ideal amendment would be a provision requiring medical
personnel to take a blood sample from anyone brought to hospital after being involved as a driver
in a motor vehicle crash, and to turn the blood sample over to police for BAC testing. Such
provisions already exist in New Zealand and most Australian states, 170 and maximize the
likelihood that impaired drivers will be detected and appropriately prosecuted.
However, it is unlikely that such provisions would pass Charter scrutiny in Canada. Taking
blood samples without consent or prior suspicion that an offence has been committed, and then
handing them over to the police, will most likely be considered an unreasonable search and
seizure. Further, unlike RBT, which is used for screening purposes only, a blood sample taken at
hospital would essentially be an evidentiary test, taken in violation of the right to counsel. Thus,
the following is a more moderate set of legislative amendments, which are consistent with the
Charter.
First, if a driver is taken to hospital following a crash, hospital personnel should be required to
take and store a blood sample, unless this poses a danger to the patient. The sample should not be
turned over to police (which would make hospital personnel police “agents” and possibly
implicate them in a breach of section 8 of the Charter). Rather, the sample should be stored and
only released to the police with the driver’s consent or if they have a general search warrant to
seize it. This would ensure that credible BAC evidence is available in crash situations, even if
police cannot demand it within the Criminal Code’s time constraints. This would allow police to
attend to the crash scene, assist other victims, and take the time to thoroughly investigate
whether there are reasonable grounds to believe that the driver was impaired.
Second, the Criminal Code should clarify the obligations of medical professionals by requiring
them to answer specific, limited questions that are necessary to assist police in investigating an
alcohol-related crash, namely: whether they have taken a blood sample from the patient, and
whether they have performed a BAC test. Such provisions would make any disclosure of the
patient’s personal information “required by law,” and thus not in breach of the healthcare
professionals’ confidentiality obligations. Further, the disclosure of this minimal, relatively
neutral information presents only a modest intrusion into patient privacy, and does not amount to
an exchange of incriminating information between hospital staff and the police.
The above recommendations should substantially increase the likelihood that BAC evidence is
available and admissible in cases involving hospitalized impaired drivers. These drivers will then
be subject to appropriate charges and sanctions for their conduct, especially when it has led to
death or serious personal injury.
Nevertheless, there are still gaps in the ability of police to gather evidence against suspected
impaired drivers who are taken to hospital. In particular, if a driver is unconscious beyond the
allowable period for making blood sample demands, and police are unable to independently form
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the reasonable grounds necessary to seize an existing blood sample under a general search
warrant, the driver may well be insulated from criminal liability. Although it is beyond the scope
of this Review, MADD Canada may wish to explore whether this enforcement gap can be
addressed by provincial driver licensing laws; for example, by providing implied consent for
drivers to be tested if involved in a crash.

IV. TESTING FOR IMPAIRMENT BY DRUGS OTHER THAN ALCOHOL
Under section 253(1)(a) of the Criminal Code, it is an offence to operate a motor vehicle when
one’s ability to do so is impaired by alcohol or a drug. While drug-impaired driving has been an
offence since the 1920s, the police were not given the means of enforcing the prohibition until
2008. This enforcement gap became a matter of growing concern when survey data indicated
that driving after drug use had become more common. 171 For example, several regional and
national surveys indicated that more young Canadians reported driving after using cannabis than
after consuming alcohol. 172 It has been estimated that one-third of fatally-injured drivers in
Canada had been using drugs. 173 The issue of drug-impaired driving is complicated, however,
because not all drugs impair a person’s ability to drive and because many drugs remain in a
person’s system long after their impairing effects have worn off. 174 In addition, some drivers
may be impaired by more than one drug or by a combination of drugs and alcohol. 175 Thus, it is
difficult to establish a standard threshold of impairment that is comparable to the per se .05% and
.08% BAC limits for alcohol.
The 2008 amendments to the Criminal Code included two new measures aimed at enforcing the
prohibition on drug-impaired driving. First, section 254(2)(a) authorizes the police to demand
that a driver participate in a physical coordination test if they have reason to suspect that he or
she has any alcohol or drugs in his or her body. Similar to breath tests on an ASD, the threshold
for demanding physical coordination tests is relatively low. As in the case of ASD tests, the
results of the physical coordination test can provide grounds for demanding an evidentiary breath
test or a formal drug evaluation. It is an offence to refuse to comply with an officer’s demand to
perform a physical coordination test, without a reasonable excuse. 176
Second, the 2008 amendments authorize police to demand a drug evaluation test from a driver
who the police have reasonable grounds to believe has, within the preceding three hours, driven
while impaired by a drug or a combination of drugs and alcohol. 177 The results of this test, which
is commonly known as a Drug Recognition Evaluation or DRE, are admissible in evidence at a
criminal trial for impaired driving, as long as it was conducted in accordance with the relevant
regulations and the driver was afforded the right to counsel. 178
Developed and widely used in the United States since the 1980s, DRE is designed to determine if
an individual’s ability to drive is impaired by one of seven classes of frequently abused drugs. 179
DRE is conducted by trained and certified “evaluating officers” and includes two major
components. The first component includes 11 separate steps, including: an interview with the
suspect and the arresting officer; various eye examinations; checking the suspect’s temperature,
pulse, blood pressure and muscle tone; and several divided attention tests to confirm that the
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suspect’s ability to drive is impaired. If the evaluating officer concludes, after the first
component, that the suspect is impaired, the officer must identify the class of drugs involved.
It is only at this point that the officer can undertake the second component of the DRE, which
entails demanding a sample of the suspect’s blood, urine or saliva for analysis. 180 These chemical
test results do not provide evidence of impairment, but rather, simply confirm if the class of
drugs the officer identified was present in the suspect’s body. A drug-impaired driving charge
will only proceed to trial if the analysis of the suspect’s bodily sample confirms the evaluating
officer’s conclusion about the class of drugs involved. Studies indicate that DRE is highly
accurate in identifying the class of drugs that is present in a suspect’s body. 181
Physical coordination testing and the DRE are important first steps in the move to greater
enforcement of the Criminal Code’s prohibition of drug-impaired driving. However, DRE is
complex, technical and time-consuming, 182 and the process of training and certifying “evaluating
officers” is rigorous and expensive. 183 While it is difficult to quantify, it is likely the case that
drug-impaired driving is still significantly under-enforced in Canada. 184 Accordingly, the federal
government should continue to pursue other, more effective methods of testing for drugimpairment, particularly for the most commonly used drugs.
Various jurisdictions have introduced other methods of defining and enforcing the prohibition
against driving after drug use. Several European countries 185 and American states 186 have
established per se limits for certain drugs, or prohibit driving with any amount of a given drug in
one’s system (also known as zero tolerance). An outright prohibition on driving with any drugs
in one’s system may not garner public or political support in Canada, given that drugs do not
necessarily or consistently cause impairment, and that non-active metabolites of some drugs will
result in drivers testing positive long after the drug’s effects have worn off. Moreover, such a
prohibition may be perceived as a back door attack on drug use, rather than on drug-impaired
driving. 187 This would be particularly controversial if the Criminal Code were amended to allow
for random roadside drug screening.
However, where it can be established that a given level of a drug can impair one’s ability to
operate a vehicle safely, establishing a per se limit in the Criminal Code would provide the most
objective and efficient system of drug-impaired driving enforcement. At this stage, it would be
prudent to target those drugs that are used most frequently prior to driving and whose impairing
effects are best documented. Once such limits are established, the Criminal Code should provide
authority for conducting preliminary screening tests (most likely saliva tests) at roadside, with
more formal evidentiary testing, if warranted, conducted at a police station. These procedures
would parallel those that already exist for alcohol-impaired driving.
To facilitate the enforcement of drug per se laws, the federal government should work to obtain a
reliable, efficient and easy-to-use screening test that could be used for certain drugs at roadside.
Like the ASDs used for alcohol, this roadside drug-screening test does not have to provide a
precise or detailed toxicological result. Rather, it need only provide the officer with reasonable
grounds to believe that the driver’s drug level exceeds the per se limit. Such tests have already
been used to conduct random roadside drug screening in some Australian states. 188 A driver who
tests above the per se level at roadside could then be taken to an appropriate facility for
evidentiary testing (through blood, saliva or urine, depending on the best means of identifying
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the given drug). The results of such evidentiary testing would be admissible in evidence at a
criminal trial, providing that procedures were correctly followed and the driver was given the
right to counsel.
The drug-impaired driving legislation in the Australian state of Victoria may provide a useful
model. The Road Safety (Drugs Driving) Act, 2003 and Road Safety (Drugs) Act, 2006 prohibit
drivers from operating a motor vehicle with any level of methamphetamine, THC or MDMA in
their systems. The legislation authorizes police to randomly demand an oral fluid (saliva)
screening test from any driver at roadside. This initial screening test takes approximately five
minutes. 189 If the driver tests positive for any of the three target drugs, he or she is required to
accompany police to a testing vehicle where a second saliva sample is taken. The second sample
is tested by a specially trained and qualified police officer. If it also shows the presence of a
targeted drug, it is sent on to a laboratory for confirmatory analysis, and the driver is
immediately prohibited from driving for a specified time. The driver will only be charged if the
laboratory analysis confirms the presence of a targeted drug.
Preliminary analysis of Victoria’s drug testing framework has shown positive results. All of the
489 drivers who were prosecuted pursuant to the legislation were convicted. 190 Another 17 were
convicted for refusing to provide a sample. Drivers were processed relatively quickly (5 minutes
for first test and 30 minutes for second test), which is considerably quicker than the roughly two
hours needed for a complete an SFST and DRE in Canada. 191 Further, the saliva tests provided
an accurate indication that a targeted drug was in the driver’s system. The Victorian legislation
thus provides a model of efficient, accurate and relatively user-friendly drug testing. With
appropriate modifications (using per se limits instead of zero tolerance, and providing an
opportunity to consult counsel prior to evidentiary testing), the Victorian approach could be
adopted by Canadian law enforcement.
Drug-impaired driving is a growing problem, and the related research and technology is evolving
rapidly. While the 2008 amendments were an important first step in drug-impaired driving
enforcement, the federal government should not assume that the problem has been appropriately
addressed. Instead, the government should strive to find more accurate and efficient means of
detecting drug-impaired drivers and subjecting them to appropriate criminal charges. Random
roadside drug screening would provide police with an efficient, cost-effective tool for these
purposes.
The provisions outlined above would complement MADD Canada’s proposals for RBT, as they
would allow for random drug screening at roadside, to be confirmed by subsequent evidentiary
testing. Like RBT, random drug screening would allow police to process a large number of
drivers with minimum inconvenience, and those testing negative would be free to return to the
road in minutes. Taken together, RBT and random drug screening would significantly increase
the perceived and actual risk of detection for drivers impaired by either alcohol or drugs (or
both), and greatly enhance the deterrent effect of the existing law.
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V. REDUCING THE “HARD” SUSPENSION FOR OFFENDERS WHO PARTICIPATE
IN AN ALCOHOL INTERLOCK PROGRAM
In 1999, the Criminal Code was amended to allow the one-year federal driving prohibition for
first impaired driving offenders to be reduced to three months if the offender participated in a
provincial interlock program. 192 Two years later, the Criminal Code was amended to permit the
federal driving prohibitions for second and subsequent offenders who enrolled in an interlock
program to be reduced to six and twelve months, respectively. 193 This amendment recognized
that alcohol interlocks are an effective means of reducing recidivism among all impaired driving
offenders, and was intended to encourage all offenders to participate in these programs.
Unfortunately, in most provinces, less than a quarter of impaired driving offenders enroll in the
interlock program. 194 Clearly, an additional incentive is required to encourage the use of
interlocks. MADD Canada therefore recommends that the minimum period of “hard” suspension
or prohibition be reduced to 30, 60 and 90 days for first, second and subsequent offenders,
respectively, who participate in a provincial interlock program.
In the past decade, research has indicated that the traffic safety benefits associated with alcohol
interlock programs are worth the trade-off of having a shorter “hard” suspension period.195
Indeed, a large percentage of suspended drivers continue to drive, and are at increased risk of
crash when they do. 196 Moreover, suspended (and therefore uninsured) drivers expose all road
users to significant risks of uncompensated losses. 197 The high rates of unlicensed driving
undermine the deterrent and traffic safety benefits of lengthy licence suspensions. 198
Accordingly, it is justifiable to reduce the period of “hard” suspension for drivers who participate
in an interlock program. While these offenders would still be on the roads, at least they would be
required to drive sober. Research indicates that, when installed, alcohol interlocks can reduce
impaired driving recidivism by approximately 65%. 199 Given that the first six months following
an impaired driving conviction hold the highest likelihood of recidivism, 200 it is worthwhile to
install an interlock device sooner, rather than later.
The interlock program can be an important aspect of an offender’s overall remedial program.
The provinces should develop integrated programs, in which the offender’s performance on the
interlock is used to monitor his or her progress in alcohol treatment and in determining whether
he or she is ready for full relicensure. 201 MADD Canada believes that such comprehensive
programs are the most promising way to reduce the likelihood of recidivism. The federal
government can take a leadership role by promoting early entry into provincial interlock
programs.

CONCLUSION
Canada continues to have a very poor impaired driving record by international standards. The
federal legislative amendments over the past decade have helped to close loopholes and
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rationalize sentencing, but have not had a significant impact on the number and percentage of
alcohol-related crash deaths and injuries. Given recent trends in alcohol consumption and
availability, and the survey data on driving after drinking, it is unlikely that Canada’s record will
significantly improve without a substantive change in the federal law. In this review, we have
suggested that the enactment of comprehensive RBT legislation and a federal .05% BAC offence
are the most promising measures for significantly reducing impaired driving and alcohol-related
crashes in Canada. Other measures, such as expanding authority to take blood samples from
hospitalized impaired drivers, enhanced enforcement of drug-impaired driving, and greater
incentives to participate in alcohol interlock programs, will also improve the enforcement and
prosecution of existing impaired driving laws, and enhance public safety.
Given the lack of political will to introduce a lower BAC limit, MADD Canada’s focus for
federal reform should be on the introduction of comprehensive RBT legislation and programs.
RBT has been proven effective around the world at deterring impaired driving and reducing its
tragic consequences. It enjoys high levels of public support, which generally increase following
its implementation. It has been shown to be highly cost-effective and causes minimal
inconvenience to drivers. Without question, RBT will be subject to Charter challenges.
However, we believe that, like current traffic enforcement powers and the over 160 million
random searches undertaken at courthouses and other government buildings, airports and border
crossings, RBT will be upheld under the Charter. RBT’s proven traffic safety benefits far
outweigh the minimum intrusion on Charter rights that it entails.
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Appendix I: Technical Notes for Figures 1 and 2

Sources of Crash Data
•
•

•

•
•
•

Canadian alcohol-related crash data are taken from D Mayhew, S Brown & H Simpson,
The Alcohol-Crash Problem in Canada: 2008 (Ottawa: Transport Canada, 2010) at 14.
European alcohol-related crash data are taken from G Jost et al, Road Safety Target In
Sight: Making up for lost time – 4th Road Safety PIN Report, online: European Transport
Safety Council <http://www.etsc.eu/docuemtns/ETSC%204th%20PIN%20Report%2010
.pdf> at 97 (Table 15).
Australian alcohol-related crash data are taken from Australian Transport Council,
National Road Safety Strategy: 2011-2020, online: Australian Transport Council <http://
www.atcouncil.gov.au/documents/files/NRSS_2011_2020_20May11.pdf> at 4, 11 and
25. The Australian crash data is for the year 2010.
Japanese alcohol-related crash data are taken from Facts and Details, Automobile
Accidents in Japan, online: Facts and Details <http://factsanddetails.com/japan.php?item
id=850&catid=23&subcatid=153>. The Japanese crash data are for the year 2007.
New Zealand alcohol-related crash data are taken from Ministry of Transport, Road Toll,
online: Ministry of Transport, New Zealand <http://www.transport.govt.nz/research/
Pages/Road-Toll.aspx>.
American alcohol-related crash data are taken from Fatality Analysis Reporting System
(FARS), Persons Killed, by STATE and Highest Driver Blood Alcohol Concentration
(BAC) in Crash – State: USA, Year: 2009, online: National Highway Traffic Safety
Administration <http://www.fars.nhtsa.dot.gov/States/ StatesAlcohol.aspx>.

Sources of Population Data
•

•

•
•

Canadian population data are taken from Statistics Canada, CANSIM Table 051-0001,
Estimates of population, by age group and sex for July 1, Canada, provinces and
territories, annual (persons) (Ottawa: Statistics Canada, 2011). The population data are
for 2008.
Population data are taken from Department of Economic and Social Affairs, Population
Division, World Population Prospects: The 2010 Revision – File 1: Total Population...
1950-2100 (thousands), online: United Nations, Department of Economic and Social
Affairs <http://esa.un.org/unpd/wpp/Excel-Data/population.htm>. Unless otherwise
specified, population data are for 2008.
Irish population data are for 2005.
Japanese population data are for 2007.

Classifying Crashes as “Alcohol-Related”
•

In Denmark, Finland and France, the term “alcohol-related” was defined as a crash in
which any active participant was found to have a BAC above .05%.
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•
•

•
•

•
•

•
•

In Canada, the term “alcohol-related” is defined in terms of one or more of the parties
having a positive BAC.
In Great Britain, an “alcohol-related fatality” was defined as a traffic death in which a
driver or rider blew over 35 micrograms of alcohol per 100 millilitres of breath, refused a
breath test, or died and was found to have had a BAC in excess of .08%. Department for
Transport, Reported Road Casualties Great Britain: 2008 Annual Report, online:
Department for Transport <http://www2.dft.gov.uk/adobepdf/162469/221412/221549
/227755/rrcgb2008.pdf>.
In Sweden, the term “alcohol-related fatality” was limited to fatally-injured drivers who
tested positive for alcohol in postmortem testing.
In Ireland, the term “alcohol-related” was defined in terms of a driver having a BAC of
.02% or more. In some circumstances, the BACs of pedestrians may have been obtained
and considered in the total alcohol-related fatalities. D Bedford, Drink Driving in Ireland,
online: Alcohol Ireland <http://alcoholireland.ie/wpcontent/uploads/2011/02/drinkdriving-in-ireland-dr-declan-bedford-oct-2008.pdf>, Table: Deaths in Alcohol Related
Crashes.
In The United States, the term “alcohol-related” was defined in reference to a driver
having a BAC of .01% or more.
In New Zealand, “impairment-related” refers to a death resulting from a crash in which at
least one driver was affected by alcohol/drugs. Research and Statistics, Ministry of
Transport, Alcohol/drugs: Crash Statistics for the Year Ended 31 December 2009, online:
Ministry of Transport, New Zealand <http://www.transport.govt.nz/research/Documents
/Alcohol-drugs-crash-fact-sheet-2010.pdf>.
In Australia, the alcohol-related crash deaths, or “drink-driving” fatalities as they are
called, appear to refer to crash deaths in which one of the drivers had a BAC above .05%.
In Germany and the Netherlands, drivers killed “on the spot” might not have been tested.

Appendix II: Technical Notes for Figure 3
•

Per capita alcohol consumption is measured in litres/capita (age 15+). Organization for
Economic Co-operation and Development (OECD), Non-Medical Determinants of
Health: Alcohol Consumption, online: OECD <http://stats.oecd.org/index.aspx?Data
SetCode=HEALTH_STAT>.

•

Per capita alcohol consumption for Great Britain included the entire United Kingdom.
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