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Introduction
MADD Canada welcomes the opportunity to comment on the federal government’s paper
entitled: Toward the Legalization, Regulation and Restriction of Access to Marijuana
(Discussion Paper).1 We have taken the liberty to include in our comments a summary of the
research upon which they are based. The remainder of the introduction addresses several general
matters that are relevant to the paper as a whole.
In responding to the questions, we are assuming that the decision has been made to legalize
the possession of cannabis by adults and to create a legal source of supply for this recreational
market. MADD Canada has not taken a position on the legalization of recreational cannabis use.
Nevertheless, it is important to qualify our responses in this way, because we do not agree with
the government’s view that creating a lawful recreational cannabis market for adults will
minimize the harms posed by cannabis, particularly regarding youth.
We share the concerns expressed more than four decades ago in the majority report of the
Royal Commission of Inquiry into the Non-Medical Use of Drugs (Le Dain Commission).2 After
stating that the focus of social concern should be adolescent cannabis use, the majority stated:
A policy of making cannabis available to adults would have the effect of making it
more available to minors. This is the lesson of our experience with alcohol. It would
also make cannabis appear to be relatively harmless. Further, there is no reason to
believe that we could effectively control potency and encourage moderate use by a
system of administrative regulation or licensing.3
Nevertheless, some legalization approaches will better protect the public interest than others.
For the most part, the Discussion Paper provides an excellent summary of the background
issues and appropriately acknowledges the problems with the current approach to the cannabis
prohibition. However, it would have been helpful to have more information on the illicit
cannabis market and the related enforcement statistics, particularly in regard to youth. For
example, including some of the following information would have provided the reader with a
broader understanding of the current situation.
Based on the 2012 Canadian Community Health Survey – Mental Health, it was estimated
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that 3,429,700 Canadians, 15 years of age or older, used cannabis at least once in the past year.4
The rate of past year use among 15-24 year olds was three times that of older Canadians.
Moreover, among 15-17 year olds who reported past year cannabis use, 31.8% were weekly or
daily users. Among 20-24 year olds, the comparable percentage of weekly or daily cannabis
users was 39%.5 These figures do not include those under the age of 15, or necessarily reflect the
rates of cannabis use among transients and other groups who would not be captured by a
household survey. Of concern as well is the age at which youth begin using cannabis. For
example, a 2012-13 study of grade 7-12 students found that, among past year cannabis users, the
average age of initiation was 14.6 Thus, young people make up a major segment of the current
illicit cannabis market, particularly in regard to weekly and daily users.
Cannabis offences constituted 67% (54% possession and 13% other) of the 109,000 policereported drug offences in 2013. However, 41% of the cannabis-related offences were cleared by
issuing a warning or by some other exercise of departmental discretion. Moreover, even when
cannabis charges were laid, they were dropped or withdrawn in 55% of adult court cases.7
Despite the potentially severe penalty provisions in the Controlled Drugs and Substances Act
(CDSA),8 very few cannabis possession offenders are sentenced to imprisonment.9
Nevertheless, 18-24 year olds had the highest charge rate for drug offences in 2013,
approximately 75% of which involved cannabis. Those 12-17 years of age had the second
highest charge rate for drugs, 90% of which were for cannabis. 10 Although police, Crown and
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judicial discretion has significantly reduced the adverse legal consequences of the cannabis
offences,11 young people make up a disproportionate share of those potentially subject to federal
criminal sanctions.
Of particular concern for MADD Canada is that motor vehicle crashes constitute the
leading cause of death among 15-24 year old Canadians.12 Moreover, impairment-related crashes
take a disproportionate toll among young people. For example, in 2010, 16-25 year olds made up
13.6% of the population13 but accounted for almost 33.4% of the alcohol-related traffic deaths.14
Similarly, the percentage of 16-19 year old fatally-injured drivers who tested positive for drugs
rose from approximately 23% in 2000 to over 40% in 2012.15 In terms of public health, youth
crash deaths represent a major preventable cause of years of life lost, as these victims die 50-60
years prematurely.
The Discussion Paper appropriately recognizes the complexity of attempting to legalize
and regulate the adult recreational cannabis market in the public interest. It also sets out the
objectives of any such framework, but without clearly indicating that achieving some of these
objectives will invariably come at the expense of others. Regardless of the legalization model
adopted, very difficult decisions will have to be made.
For example, almost all of the legalization proposals include a 19 or 21-year-old minimum
age of purchase and possession, leaving a significant percentage of Canadian cannabis users
dependent on the illicit trade or on cannabis illegally diverted from the medical or lawful
recreational markets. Moreover, those under the minimum age, who already have among the
highest per capita rate of being charged with a cannabis offence, would remain subject to
potential criminal sanctions. For example, a minimum age of purchase of 21 would leave the
approximately 715,000 users aged 15-20 years old dependent on the illicit market and vulnerable
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to criminal sanction.16 Although not addressed in the Discussion Paper, we have suggested
means of mitigating the adverse legal consequences that would otherwise apply to underage
users and others convicted of cannabis possession under the proposed law.
Greater consideration should also have been given to the dynamic nature of the cannabis
market that will be created. The proposed recreational distribution system will have to compete
with the well-entrenched illicit trade, currently supplying about 3.5 million Canadians,17 and the
rapidly growing lawful medical cannabis market, which is expected to comprise well over
400,000 users by 2020.18 For example, many cannabis users will continue to resort to the illicit
trade if the lawful recreational market is uncompetitive in terms of price, potency, convenience,
product selection, and other variables. However, giving priority to these market considerations
would conflict with the research on the health and safety benefits of maintaining high prices and
limiting the availability of potent cannabis products. As will be discussed, MADD Canada
advocates for a system which promotes public health and safety, recognizing that it will have a
more limited impact on the illicit trade than systems which attempt to meet “consumer demand.”
The Discussion Paper briefly mentions the need for all levels of government to cooperate
in developing a workable legalization model. While we agree that inter-government cooperation
is important, the Discussion Paper does not address critical issues relating to the limits of the
federal government’s constitutional authority. For example, if the federal government completely
repealed the cannabis possession offence for adults and the related distribution offences, it would
likely lose constitutional authority over the situations in which cannabis could be lawfully
possessed and sold, and the price, potency and range of lawful cannabis products. The provinces
could simply replace the repealed federal offences with provincial offences, or establish a
patchwork of regulated, licensed and/or taxed cannabis marketing systems.19
It is questionable whether the federal government has constitutional authority to replace the
current criminal prohibitions with comprehensive regulatory legislation, controlling all aspects of
lawful production, distribution, retail sales, and marketing within the provinces.20 The legislation
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would most likely be challenged as being colourable criminal law – that is, invalid legislation
which bears the trappings of criminal law, but which in fact deals with intra-provincial trade, a
matter within the provinces’ exclusive legislative authority.21 Federal attempts to establish broad
regulatory control of retail markets and various trades in the provinces have generally failed.22
The fate of a more modest federal regulatory scheme governing limited aspects of the
lawful adult market would be difficult to predict. If such provisions were enacted as an exception
to a broad criminal cannabis prohibition, they may be viewed as falling within federal criminal
law authority. The issue is contentious and would likely turn on the exact scope of the regulatory
exceptions.
Assuming that the inevitable negotiating problems were overcome, the federal and
provincial governments could agree to adopt a single legislative approach to cannabis. The
provinces could agree not to enact a conflicting cannabis distribution system, if the federal
cannabis prohibitions permitted them to licence, regulate and tax recreational cannabis use.
Similarly, the federal government could partially or totally repeal its criminal cannabis
prohibitions provided that the provincial regulatory systems met certain criteria. The only limit
on these kinds of arrangements is that the level of government enacting the legislation must have
constitutional power to do so. Given the differences in the provinces’ approach to enforcing the
current federal cannabis law, a consensus may be difficult to reach. In any event, these
constitutional issues need to be thoroughly analyzed in developing federal cannabis policy.23
MADD Canada believes that, regardless of how it is accomplished, there should be a
single, federally-mandated legalization regime. It would be contrary to the public interest to have
13 different recreational cannabis systems, each of which may be subject to different rules on
production, distribution, price, potency, availability, access, and marketing. The prospect of
having 13 jurisdictions pressured to enact only limited regulatory controls in an effort to compete
for market share and tax revenue is troubling. Invariably, cannabis will flow across provincial
and territorial borders, and when it does, it should be subject to a uniform set of rules.
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1. Minimizing Harms of Use: Questions
(a) Do you believe that these measures are appropriate to achieve the overarching
objectives to minimize harms, and in particular to protect children and youth?
Are there other actions which the Government should consider enacting
alongside these measures?
A legalization model incorporating the seven measures listed on pages 13 and 14 of the
Discussion Paper could reduce some of the current costs of enforcement and prosecution, allow
the government to control the purity, potency and price of cannabis sold in the lawful market,
and give adult cannabis users the opportunity to end their reliance on the illicit trade. However,
the impact of the legalization option will vary dramatically, depending on its specific features.
MADD Canada would favour a legalization model that expressly prioritizes public health
and safety. This should include, among other things: controls on the price, potency and range of
cannabis products; a strictly enforced age of purchase; a ban on all cannabis advertising,
promotions and marketing; and criminal prohibitions on public consumption and unauthorized
production, distribution, sales, and possession.
As indicated, it is important to expressly acknowledge that, all things being equal, this type
of legalization option would have less impact on the illegal trade than legalization options that
catered to consumer demand. Consequently, a legalization model prioritizing health and safety
would be hard-pressed to compete with the illicit trade unless it was accompanied by a sustained
crackdown on the black market, including the illegal medical cannabis shops. The public health
and safety benefits that accrue from having a well-regulated legal market will be completely
undermined if the illegal medical marijuana shops and others are allowed to operate in open
defiance of the CDSA.
Working in conjunction with the regulatory colleges, the provincial and territorial
governments need to ensure that physicians and nurse practitioners who issue medical
authorizations comply with both the law and accepted medical practice. The aggressive
promotion of cannabis for a broad range of medical conditions by corporations that advertise the
easy availability of medical authorizations is troubling. The website of one company advertises a
roster of “marijuana friendly doctor[s],” who “are happy to provide professional assessments of
your illness and explain how marijuana will work for you.” The website indicates that: medical
assessments can be done in person or by Telemedicine; registration requires only 20-30 minutes;
95% of applicants are processed within 3 days; and no medical supporting documents are
required in many cases.24 Leaving aside the broad claims about the unique medicinal benefits of
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cannabis, it is disconcerting to see cannabis publicly promoted to the public as a risk free cureall.
(b) What are your views on the minimum age for purchasing and possessing
marijuana? Should the minimum age be consistent across Canada, or is it
acceptable that there be variation amongst provinces and territories?
Given the concerns expressed by the medical community25 and researchers,26 limiting
lawful cannabis purchase and possession to those 25 years of age and older would be justifiable
on public health and safety grounds. Consistent with the findings of other researchers,27 the
author of a 2014 review stated:
Research in the past 20 years has shown that driving while cannabis-impaired
approximately doubles car crash risk and that around one in 10 regular cannabis
users develop dependence. Regular cannabis use in adolescence approximately
doubles the risk of early school-leaving and of cognitive impairment and
psychoses in adulthood. Regular cannabis use in adolescence is also associated
strongly with the use of other illicit drugs. These associations persist after
Cannabis Oil At Home […]” and “How To Make Cream of Cannabis Soup This Winter For Mental
And Physical Vitality.”
25
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controlling for plausible confounding variables in longitudinal studies.28
However, the proposal to impose a purchase and possession minimum of 25 years of age is
unlikely to garner sufficient public and political support. For the reasons set out below, MADD
Canada would strongly advocate adopting a minimum age of lawful purchase and possession of
at least 21. The research on the alcohol and tobacco minimum purchase age legislation is
instructive in this regard.
The American state laws creating a minimum drinking age of 21 have significantly reduced
alcohol consumption and related crash deaths among young people, despite the legislation’s less
than rigorous enforcement.29 For example, the National Highway Traffic Safety Administration
(NHTSA) has estimated that these minimum drinking age laws saved more than 30,300 lives
from 1975 to 2014.30 Similarly, it is reasonable to assume that a minimum age of 21 for cannabis
purchase and possession would reduce cannabis-related crash deaths, relative to a minimum age
of 18 or 19.
In 2015, the American National Academy of Sciences published a comprehensive study of
the potential impact of raising the minimum age of lawful access to tobacco from 18 to 21 years
of age.31 Among other things, the authors concluded that: this policy would prevent or delay
initiation of smoking by adolescents and young adults; the proportionately largest reduction in
initiation would be among 15 to 17-year olds; a minimum age of 21 would have substantially
greater benefits than a minimum age of 19: and that implementing the policy in 2015 would
result in a 10% reduction in lifetime premature deaths, lung cancer deaths and years of life lost
among those born between 2000 and 2019.32
Based on the research, MADD Canada has long advocated that all new drivers be required
to have a .00% blood-alcohol concentration33 and be negative for any non-medical drug if they
28
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are under the age of 21 or have less than 5 years’ driving experience. Adopting a minimum
cannabis purchase and possession age of 21 would be consistent with this proven impaired
driving countermeasure.34

2. Establishing a Safe and Responsible Production System: Questions
(a) What are your views on the most appropriate production model? Which
production model would best meet consumer demand while ensuring that public
health and safety objectives are achievable? What level and type of regulation is
needed for producers?
MADD Canada believes that the system of licensing the 34 commercial producers for the
lawful medical cannabis market provides an appropriate, albeit very small-scale, model for the
lawful recreational cannabis market. Given that the current medical cannabis market is dwarfed
by the potential lawful recreational market, the federal government must ensure that it has the
staff and resources necessary to licence and regulate the far greater number of commercial
producers that will be needed. The government will also require considerable lead time to
process the increased flood of applications that it will receive.
(b) To what extent, if any, should home cultivation be allowed in a legalized system?
What, if any, government oversight should be put in place?
The Discussion Paper aptly summarizes the daunting challenges of regulating home
cultivation in the medical cannabis market and acknowledges that it is “virtually impossible” to
effectively oversee this regime. Permitting home cultivation for recreational purposes would
multiply these problems several hundredfold. It would be impossible for the police to enforce
any cultivation limit and there would be no means of minimizing underage access. Both small
and large-scale commercial cannabis production would proliferate in the guise of lawful home
cultivation. The government would also lose the ability to control the purity, potency and range
of cannabis products in the recreational market. Home cultivation, both lawful and unlawful,
would undermine the viability of any government-regulated recreational cannabis system. It is
for these reasons that MADD Canada is strongly opposed to permitting home cultivation.
and R. Solomon & E. Chamberlain, “Zero BAC Limits for Drivers Under 21: Lessons from Canada”
(2008), 14 Injury Prevention 123.
34
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(c) Should a system of licensing or other fees be introduced?
MADD Canada would support charging producers a licensing fee that is sufficient to cover
the costs of processing applications and overseeing production.
(d) The MMPR set out rigorous requirements over the production, packaging,
storage and distribution of marijuana. Are these types of requirements
appropriate for the new system? Are there features that you would add, or
remove?
The Marihuana for Medical Purposes Regulations (MMPRs)35 and the accompanying
Regulatory Impact Analysis Statement, which together run to almost 130 pages in length, contain
extremely detailed provisions governing licensed producers. This legislation relates to, among
other things: Health Canada inspections;36 personal security clearances;37 the physical security of
the premises;38 “good production practices”;39 labelling, shipping and child-proof packaging;40
and record keeping.41 These regulations provide an appropriate framework for the production of
cannabis for the recreational market.
(e) What role, if any, should existing licensed producers under the MMPR have in the
new system (either in the interim or the long-term)?
If the federal government is to have any realistic hope of meeting initial demand, it will
have to rely on the existing 34 licensed producers and support their efforts to expand production.
Thereafter, the current licensed producers should have to compete with other qualified
applicants. The number of licensed producers will need to be carefully assessed. While there are
risks in licensing too few producers, there are also risks in licensing too many. Having a large
number of commercial producers having to compete for market share on the basis of low prices
and high potency cannabis products is not in the public interest.

35
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3. Designing an Appropriate a Distribution System: Questions
(a) Which distribution model makes the most sense and why?
MADD Canada believes that the phased-in approach to distribution set out in the
Discussion Paper is appropriate. If the decision is made to permit retail outlets, MADD Canada
would favour a single, federally-mandated government-controlled system that would operate in a
manner akin to the current provincial government liquor stores.42 Research indicates that
government monopoly control over retail alcohol sales generates fewer problems than private
sector distribution systems.43 However, MADD Canada would be opposed to permitting
cannabis to be sold in the same retail outlets as alcohol.
This distribution model or variants of it are far preferable to private sector retail or store
front outlets. Government-controlled outlets are far more likely to demand proof of age, refuse
sales to underage or apparently high or intoxicated customers, sell only cannabis products
supplied by licensed producers, and comply with the other federal regulatory limits imposed on
retail sales. Even if one ignores the fact that the existing illegal medical cannabis shops are
blatantly violating the CDSA, the reported practices of many of these private sector operations
are disconcerting. Some make no pretext of limiting sales to those with a medical need for the
drug, and others sell contaminated or improperly labelled cannabis. It is unrealistic to assume
that the police would have anywhere close to the resources to regulate hundreds or thousands of
independent private sector retail outlets.
However, it is essential that the federal government enact effective drug-impaired driving
legislation, including workable police enforcement powers well before legalizing adult
recreational cannabis use. MADD Canada would be vehemently opposed to any legalization
initiative until effective means are in place to address the increased rates of driving after
cannabis use that would otherwise occur.

42

As indicated, creating a retail cannabis distribution system in the provinces that operates under a
federal regulatory scheme raises potential constitutional issues. In addition to carefully drafting the
legislation, the federal government may well need to reach an agreement with the provinces.
Regardless of how it is accomplished, having a single federally-mandated system for recreational
cannabis use is in the public interest.
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(b) To what extent is variation across provinces and territories in terms of
distribution models acceptable?
All things being equal, it is preferable to have a single framework for retail cannabis
distribution across Canada, rather than having a patchwork of 13 different systems. The public
and the media are already confused about the legal status of cannabis, and the creation of 13
different distribution systems would only exacerbate this problem. This eventuality would also
undermine any federal attempts to increase public understanding of the cannabis laws.
Moreover, if differing distribution systems were created, conduct that was lawful under the
CDSA in one province because it was in accordance with that jurisdiction’s distribution scheme
could result in criminal liability under the CDSA in provinces that had a different system. In our
view, it is inappropriate, and arguably unconstitutional, that individuals engaging in exactly the
same conduct should be subject to fundamentally different federal criminal law consequences.
(c) Are there other models worthy of consideration?
See above.

4. Enforcing Public Safety and Protection: Questions
(a) How should governments approach designing laws that will reduce, eliminate and
punish those who operate outside the boundaries of the new legal system for
marijuana?
Traffic safety research has established that the perceived and actual rates of apprehension
are the most important variables in deterring impaired driving.44 It is worth noting in this regard
that Saskatchewan, which had by far the highest per capita charge rate for cannabis possession
among the provinces in 2014,45 had the lowest reported rate of past year cannabis use in 2012.46
While other factors were involved, the level of enforcement appears to be an important variable.
44
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If the federal government is committed to reducing, eliminating and punishing those
operating outside of the new cannabis regime, it will have to dramatically increase the related
apprehension and charge rates. It is essential to shut down the illegal medical cannabis shops and
other enterprises that openly operate in violation of the CDSA or any new distribution system.
While the cooperation of the municipal and provincial governments will be needed, it may be
difficult to obtain. The preceding health and safety considerations may not be given priority if
the provinces and municipalities are given unfettered authority to regulate recreational cannabis
use. If the past is any indication, the prevailing public attitude towards cannabis availability, the
willingness to enforce the CDSA and revenue considerations may well dictate the provinces’ and
municipalities’ responses.
For example, the Vancouver City Council announced on June 24, 2015 that, rather than
closing down the almost 100 illegal medical cannabis shops, it was going to charge them a
$30,000 licensing fee. The Council then publicly defended its decision to profit from conduct
that constituted, among other things, the federal indictable offence of trafficking.47 These shops
have proliferated in Toronto, Montreal and other cities,48 some of which have also considered
licensing them. In fairness, it should be noted that action has recently been taken in both
Vancouver49 and Toronto50 to close down some of these shops. Nevertheless, municipal
governments have no authority to exempt individuals (whether municipally-licensed or not) from
federal criminal law, let alone profit from the crime. Of equal concern is that a relatively smallscale cannabis dealer in Saskatchewan, for example, may well end up in prison, while an
individual openly running a string of municipally-licensed illegal cannabis shops in Vancouver
would not even be charged.
In 2014, the charge rate for cannabis possession in Saskatchewan was almost six times that of Prince
Edward Island, the province with the lowest charge rate (131.94 versus 23.48 per 100,000).
46
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Research also establishes that the speed with which a sanction is imposed is an important
variable in deterring criminal behavior. Moreover, the research indicates that the severity of the
potential penalty is a less significant variable.51 Our experience in the impaired driving field
indicates that the more difficult, time consuming and frustrating it is to enforce a law, the more
reluctant the police and prosecutors will be to lay charges and proceed to trial.52
Some of the aforementioned concerns can be addressed by amending the CDSA to include
comprehensive mitigation measures that maintain the criminal status of unauthorized cannabis
possession, but streamline the arrest, charge and trial process. Mitigation measures can also be
used to significantly reduce the adverse consequences that a conviction would otherwise have on
cannabis possession offenders. The mitigation alternatives could range from modest proposals
that merely lower maximum penalties to more elaborate schemes that encompass fine-only
sentencing options, simplified criminal procedures and the automatic elimination of criminal
records after a specified waiting period. Since, as indicated, very few cannabis possession
offenders are currently sentenced to imprisonment,53 a fine-only mitigation approach would have
a negligible impact.
A comprehensive mitigation scheme could include: banning the fingerprinting and photographing of cannabis offenders; replacing the current trial procedures with a ticketing system that
does not require a court appearance; and enacting legislation that automatically deems cannabis
possession offenders who have no subsequent criminal convictions within two years to have no
criminal record. Moreover, the cannabis production and trafficking offences could be redefined
to ensure that conduct that is equivalent to personal use is subject to the same sanctions as
“simple” possession. For example, sharing a joint with a friend and similar acts could be
excluded from the definition of trafficking, which is currently a very broadly defined indictable
offence that carries a potentially lengthy prison sentence.54
One potential mitigation option relies on an existing piece of federal legislation. In 1992,
Parliament enacted the Contraventions Act,55 which allows ticketing for minor federal regulatory
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offences that the government has designated as “contraventions.” It has been suggested that
cannabis possession be designated as a contravention.56 This would have given the police
discretion to treat cannabis possession as a contravention and issue a ticket, or treat the conduct
as a federal criminal offence and proceed by summary conviction. The Act is extremely complex
and has generated legal challenges. Moreover, major parts have still not been brought into force.
The Act requires provincial buy-in, which has been slow to materialize, and Alberta and
Saskatchewan have not yet agreed to use the Contraventions Act. In any event, the federal
government has not designated cannabis possession as a contravention.
(b) What specific tools, training and guidelines will be most effective in supporting
enforcement measures to protect public health and safety, particularly for
impaired driving?
We have elsewhere discussed in detail our concerns with drug-impaired driving and the
ineffectiveness of the current Criminal Code enforcement provisions.57 Nevertheless, because of
MADD Canada’s focus on drug-impaired driving, we have provided some background
information below before answering the question.
Canadian survey data, roadside screening studies and post-mortem reports indicate that
driving after drug use has become a major traffic safety issue. Provincial, regional and national
surveys indicate that rates of driving after cannabis use among young people now exceed rates of
driving after drinking.58 Recent national survey data indicated that 18-19 year olds had the
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highest reported rate of driving after using cannabis, followed by 15-17 year olds. While 6% to
8% of youth reported driving after cannabis use, 15.8% reported being a passenger of a driver
who recently used cannabis.59 Several authors have attributed these high rates of driving after
cannabis use to a lack of awareness about its risks and a lack of fear of being charged and
convicted for such behaviour.60
Recent roadside screening studies indicate that the percentage of drivers positive for drugs
exceeds the percentage positive for alcohol, particularly among young drivers.61 A 2012 British
Columbia study reported that, while 5.4% of randomly-screened drivers were positive alcohol,
7.4% were positive for drugs.62 In a 2014 Ontario roadside survey, only 4% of drivers were
positive for alcohol, whereas 10.2% were positive for at least one drug other than alcohol.63
Cannabis is generally the most commonly-found drug, with about half the drug-positive drivers
testing positive for the drug.64 Further, it is not uncommon for drivers to test positive for both
alcohol and cannabis, or for cannabis and one or more drugs other than alcohol.
The fact that a driver tests positive for cannabis does not necessarily mean that his or her
ability to drive is impaired. However, a 2010 British Columbia roadside screening study reported
cannabis: Evidence from adolescents in Atlantic Canada” (2005) 37 Accident Analysis and Prevention
1025, at 1029 [Asbridge, 2005].
59
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that the majority of cannabis-positive drivers had THC levels over 40ng/ml. The authors stated
that these readings are indicative of use just prior to or while driving and concluded that the vast
majority of cannabis-positive drivers had THC levels that impaired “their ability to operate a
motor vehicle safely.”65
The Canadian toxicology studies on fatally-injured drivers reinforce the previously
described patterns of driving after drug use. As the following chart illustrates, while the presence
of alcohol has been declining among fatally-injured drivers, the presence of drugs (particularly
cannabis) has been increasing.
Alcohol and Drugs Among Fatally-Injured Drivers
of Highway Vehicles in Canada, 1990-201266
% of Fatally-Injured Drivers Testing Positive For
Alcohol

Drugs

1990

45%

No Data

1992

47%

No Data

1994

44%

No Data

1996

40%

No Data

1998

38%

No Data

2000

35%

35%

2002

34%

42%

2004

34%

36%

2006

37%

34%

2008

38%

38%

2010

38%

37%

2012

33%

40%

The presence of cannabis among fatally-injured drivers has been increasing. In 2012,
cannabis was the most commonly-found drug among fatally-injured drivers in Canada as a whole
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and in every province except Manitoba, Prince Edward Island and Saskatchewan. Almost half
(47%) of Canadian drug-positive, fatally-injured drivers were positive for cannabis.67
Estimates vary on the relative risk of a crash associated with cannabis use. A 2012 metaanalysis reported that acute cannabis consumption doubled the risk of a fatal or serious injury
crash.68 A second 2012 meta-analysis reported that cannabis consumption more than doubled the
risk of a crash, and that the crash risk increased with the amount consumed and the frequency of
use.69 These studies are generally consistent with previous studies on the relative risk of crash.70
A recent study comparing British Columbia roadside survey results with post-mortem data
reported that cannabis use alone increased the risk of a fatal crash fivefold and that cannabis use,
if combined with alcohol, increased the risk fortyfold.71
The most recent estimates of the number of crash deaths attributable to cannabis are
equally concerning. One study estimated that, in 2012, there were 75 cannabis-attributed crash
deaths in Canada, while another study put the figure at 94 deaths.72 The authors of a third study
estimated that there were between 89 and 267 cannabis-related crash deaths in 2010.73 Rates of
driving after cannabis use and related crash deaths and injuries may have increased in the last
several years, given the sharp rise in the number of lawful medical marijuana users and the
proliferation of illegal medical cannabis shops.
Preliminary results from Colorado and Washington State indicate that commercializing
lawful medical cannabis use and legalizing adult recreational use increased cannabis-related
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diving problems. A study of the widespread commercializing of lawful medical marijuana use in
Colorado concluded: that the percentage of marijuana-positive drivers in fatal crashes, which had
been decreasing, increased in the post-commercialization period; and that this increase during the
post-commercialization period in Colorado was higher than that in 34 non-medical marijuana
states (NMMS).74 Another study found that fatalities involving THC-positive drivers increased
44% in 2014, the year after Colorado legalized recreational cannabis use.75 Similarly, a
Washington State study reported that the number and percentage THC-positive drivers in fatal
crashes approximately doubled in the year after recreational cannabis use was legalized.76
Granted, the fact that a driver is positive for cannabis does not mean that his or her driving
ability was impaired, or that he or she was at fault in the fatal crash. Nevertheless, the results of
these early studies are alarming.
Although drug-impaired driving was first prohibited in 1925,77 the police were not given
any specific authority to gather related evidence until 2008. There are no data on the number of
drug-impaired driving charges prior to 2008, because they were not separately recorded.
Nevertheless, it appears that very few charges were laid even after the sharp rise in recreational
drug use in the mid-1960s. Prior to the 2008 amendments, prosecuting drug-impaired driving
cases was exceedingly onerous and the outcome was uncertain.78
In 2008, the Criminal Code was amended to authorize the police to demand “physical
coordination tests” (i.e. the Standard Field Sobriety Test or SFST) and drug “evaluations” (i.e.
the Drug Recognition Evaluation or DRE) in specified circumstances.79 The SFST and DRE
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process is exceedingly technical, takes about two hours and the DRE itself requires the
evaluating officer to collect more than 100 separate pieces of information. A DRE can only be
conducted by an “evaluating” officer. In order to qualify for this designation, an officer must be
accredited and certified by the International Association of Chiefs of Police. Training costs per
evaluating officer are high ($17,000), as are the costs of maintaining certification. Among other
things, evaluating officers are required to maintain a “rolling” log of all evaluations they have
conducted, as well as a current resume.80
Defence counsel have routinely challenged the basis of an officer’s demand for a SFST,
and the accuracy of the SFST and DRE process in determining whether an individual’s ability to
drive was impaired by a drug. The Canadian courts remain skeptical about the link between the
mere presence of drugs in a driver’s system and the actual impairment of driving ability.81 Some
courts have rejected the DRE evidence out of hand.82 Other courts have required the Crown to
prove that the evaluating officer is an expert before he or she will be considered qualified to
provide an opinion as to whether the accused’s ability to drive was impaired by a drug. 83 The
courts have also demanded detailed expert evidence on the 12 steps of the DRE, the evaluating
officer’s qualifications, and the relationship between the drug in issue and the accused’s ability
to drive.
Even if all of the evaluating officer’s testimony is accepted, the court may simply not be
convinced beyond a reasonable doubt that the accused’s driving ability was impaired by a drug
when arrested. For example, in R. v. Perillat,84 the accused was stopped at a roadside checkpoint.
The investigating officer, who was also a certified DRE evaluator, smelled “an overwhelming
odour” of marijuana emanating from the accused’s vehicle. The accused admitted to smoking
marijuana two and a half hours earlier, and showed the officer the “roach” on her centre console.
After the accused failed the SFST and the DRE, and tested positive for the presence of cannabis,
she was charged with impaired driving. In acquitting the accused, the judge stated:
But at its best, Constable Schaefer’s evidence convinces me that the accused had
used marijuana at some point prior to her being stopped at the police check stop that
evening and that she still had some of it in her system at the time he did his Drug
Recognition Evaluation on her at the police station. What his evidence does not
Evaluation of Impaired Operation (Drugs and Alcohol) Regulations, SOR/2008-196.
80
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convince me of is that at the time she was driving, her ability to operate a motor
vehicle was impaired by marijuana?
[…]
Constable Schafer’s evidence does not explain the accused’s test results and how
they relate to the accused’s ability to drive a motor vehicle or how they relate back
to the time of driving. Without testimony on these points, I am left with many
questions. For example, what signs of impairment would one expect to see in
someone who has been using marijuana? How long after using marijuana would
you expect to see these signs and how long would they last? Can the results of Drug
Recognition Evaluation tests taken over one and one-half hours after the time of
driving be reliably related back to the time the accused pulled into the check stop?
Was the accused’s performance in some of the tests just as consistent with someone
who has poor balance or poor co-ordination as it was with someone who had used
marijuana?85
The cases to date do not bode well for relying on the SFST and DRE process in drugimpaired driving enforcement, and this is borne out by the charge statistics. While rates of drugimpaired driving and alcohol-impaired driving are roughly comparable, drug-impaired driving
charges constituted only 2.6% (1,355) of the total impaired driving charges (51,637) in 2014.86
Unfortunately, there are no data on drug-impaired driving convictions. Even if all 1,355 drugimpaired driving charges in 2014 involved cannabis, survey data indicate that an individual could
drive after using cannabis once a day for over 21 years before being charged with, let alone
convicted of, a drug-impaired driving offence.87 Thus, it is hardly surprising that young people
believe that they can drive after smoking cannabis with little fear of being charged and convicted
of drug-impaired driving.
Drug-impaired driving poses a major traffic safety risk, particularly for young drivers and
their passengers. The 2008 enactment of SFST and DRE legislation has proven to be inadequate
on several grounds: the cost of training evaluating officers is high; the processing of drugimpaired driving suspects is complex, technically exacting and time-consuming; and there will
likely continue to be serious legal challenges to the SFST and DRE process. Perhaps most
importantly, the 2008 legislation has likely had no appreciable deterrent impact on drug-impaired
driving88 – a factor that helps to explain the normalization of driving after cannabis use among
Canadian youth. These types of concerns have led several leading American traffic safety experts
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to call for less reliance on SFST and DRE, and the enactment of per se drug limits for driving.89
It is not enough to create an offence for driving with a specified amount of a drug in one’s
body. As with alcohol-impaired driving, police need to be given the authority and the means to
conduct toxicological drug tests on drivers. Given the other demands on criminal justice
resources, enforcement powers that are time-consuming, costly, complex, and generate frequent
legal challenges will likely be limited to cases involving obvious drug impairment or crashes.
Consequently, it is necessary to enact enforcement powers that are relatively straightforward and
cost-effective, while still constitutionally valid.
Several European countries and the Australian states have enacted drug-impaired driving
laws based on per se limits and mandatory roadside oral fluid (saliva) testing for specified drugs.
In these jurisdictions, police typically have authority to stop any driver and demand that he or
she provide a saliva sample. Drivers who test positive will be required to undergo additional
evidentiary testing. Drivers are only charged if the second evidentiary test establishes the
presence of a drug in excess of the per se limit. Like random breath testing, which also exists in
these jurisdictions, random drug screening allows the police to screen a large number of drivers
in a relatively short period of time. For drivers who test negative, there is only a modest delay
and slight inconvenience.90
As in the case of mandatory breath screening, a comprehensive mandatory drug screening
program will dramatically increase both the perceived and actual rates of apprehension. The
mandatory breath screening research indicates that the deterrent impact of the drug-impaired
driving law will increase as the number of drivers tested increases.91
The federal government should move from its exclusive reliance on SFST and DRE, and
work toward enacting a system of roadside saliva testing for the most commonly-used drugs. In
our view, the European and Australian approach provides, with appropriate modifications, a
useful model for developing a far more effective system of drug-impaired driving enforcement in
Canada. Like most changes in enforcement practices, the introduction of mandatory oral fluid
89
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testing will be challenged under the Canadian Charter of Rights and Freedoms. As we have
discussed elsewhere in detail,92 the random roadside screening of drivers for alcohol and drugs,
like random airport, customs and court screening procedures, is consistent with Charter values.
Our conclusion in this regard has been endorsed by Dr. Peter Hogg, Canada’s pre-eminent
constitutional law scholar.93
Once a sufficient scientific consensus has emerged, the federal government should enact
per se drug-impaired driving limits that are akin to a .05% BAC limit for drinking and driving.
We acknowledge that the proposed cannabis impairment level would be lower than the Criminal
Code impairment level for alcohol (i.e. a BAC > .08%). This approach is justifiable given that
the current criminal BAC limit is: inconsistent with international and domestic traffic safety
research; and out of step with the BAC limits in the vast majority of comparable developing and
developed nations (i.e. a BAC < .05%).94 MADD Canada strongly advocates setting the THC
limit for the proposed per se drug-impaired driving offence at a level that does not replicate the
preventable crash deaths and injuries associated with the current criminal BAC limit for driving.
The accuracy of the oral fluid tests to determine THC levels will likely continue to improve
and become more affordable. The government will also need to keep abreast of the international
research on, among other things, the impairing impact of various drugs, the relative crash risk
that they pose, and the development of any widely-accepted per se limits. Nevertheless, the rapid
growth in international drug-impaired driving research should not be used as an excuse for
delaying measures that have proven effective in other jurisdictions.
All things being equal, legalizing cannabis possession by adults and creating a legal source
of supply will likely significantly increase cannabis-related problems, including drug-impaired
driving.95 Unless the federal government enacts per se cannabis limits for driving and authorizes
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mandatory roadside oral fluid testing, driving under the influence of cannabis will increase,
along with related crash deaths and injuries. MADD Canada believes that it is imperative for this
legislation to be enacted well before legalizing recreational cannabis use.
(c) Should consumption of marijuana be allowed in any publicly-accessible spaces
outside the home? Under what conditions and circumstances?
MADD Canada is opposed to permitting cannabis consumption in publicly-accessible
spaces outside the home for several reasons. First, permitting public consumption would
normalize cannabis use and reinforce the already too prevalent belief that cannabis is a benign
drug. Young people may not be well-informed, but they are perceptive enough to rightly
question why the federal government would not only legalize recreational cannabis use but also
allow public consumption if the drug was harmful.
Second, permitting public cannabis use would effectively sabotage any government effort
to increase public awareness of the risks of cannabis use. Research indicates that, even in the best
of circumstances, education and awareness programs have a limited impact on behaviour.96 As
one team of researchers concluded in regard to alcohol awareness and education initiatives:
In recent years, the number of informational and educational programmes has
grown exponentially. […] Many of these educational campaigns have not been
evaluated. Where evaluations have been conducted, they often do not meet the
criteria of ‘methodological soundness.’ […] Compared with other interventions
and strategies, educational programmes are expensive and appear to have little
long-term effect on alcohol consumption levels and drinking-related problems.97
Obviously, permitting public cannabis consumption would not create the best of circumstances
for increasing awareness of the drug’s risks.
Third, we do not think the irony would be lost on the public if the federal government
permitted public consumption of cannabis, given that the federal, provincial and municipal
governments have worked for more than three decades to prohibit public tobacco consumption.
Fourth, following the protracted battles over the risks of second-hand tobacco smoke, why would
the federal government resurrect these controversies in regard to second-hand cannabis smoke?
Finally, public consumption of cannabis outside the home raises issues of safe
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transportation. In contrast to those frequenting the coffee shops in Amsterdam, Canadians would
be far more dependent on private transportation to get them home from any venue permitting onpremise cannabis consumption.

5. Accessing Marijuana For Medical Purposes: Questions
(a) What factors should the government consider in determining if appropriate
access to medically authorized persons is provided once a system for legal access
to marijuana is in place?
The ongoing battle between the federal government and the courts over medical marijuana
policy generated eight sets of complex regulations between 2001 and 2015, and a flood of
Charter challenges. In our view, Health Canada’s unduly restrictive approach to granting
medical and compassionate exemptions precipitated many of the initial court challenges.
Moreover, several of the regulatory amendments that the federal government enacted in response
were clearly unworkable and constitutionally suspect. For their part, the courts did not require
claimants to adduce compelling evidence that cannabis was an accepted medical treatment for
their condition or that existing lawful medications were inadequate. Although framed in terms of
the Charter, the courts’ real concern often appeared to be the wisdom of the government’s
cautionary approach to granting medical cannabis exemptions. It is clear that individual criminal
cases are not the appropriate forum in which to resolve research issues on the benefits, risks and
alternatives to medical marijuana use. 98
The current situation is extremely troubling. The medical marijuana access regulations
made physicians reluctant gatekeepers, despite their ongoing and well-founded criticisms of the
program. The Collège des Médecins du Québec was particularly blunt, stating that:
[d]espite the rulings of Canadian courts and existence of medical access programs,
the dried form of this product is not a medically recognized treatment. The
indications are not clearly defined, the therapeutic dosages are neither known nor
standardized and there is a lack of valid safety data.99
Not surprisingly, the Collège has prohibited its members from prescribing cannabis except
within the context of an accepted research protocol.
A recent newspaper article suggested that the number of lawful medical marijuana users is
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increasing at a rate of 6,000 per month and will far exceed 400,000 by 2020.100 The growth in
medical marijuana users appears to be due, in part, to the aggressive marketing of medical
marijuana authorizations by companies that portray cannabis as a benign cure-all. With the
Canadian courts authorizing some medical marijuana users to cultivate hundreds of plants and
maintain a multi-kilogram cannabis inventory to meet their needs, there is no effective means of
preventing widespread diversion of lawfully-grown cannabis to the illicit trade. For example, in
Garber v. Canada (Attorney General),101 one of the four plaintiffs was permitted to produce 486
plants, possess 1,000 grams of cannabis on his person and store almost 22 kilograms of the drug.
It would be preferable to have a single government monopoly system regulating both the
medical marijuana and the adult recreational markets. However, a two-track system of access
may need to be created. The Charter cases indicate that medical marijuana users must be allowed
to cultivate cannabis, have others produce cannabis on their behalf or be provided with lawful
access to large quantities of a broad range of cannabis products at reasonable prices.102 In
contrast, there are no such requirements regarding the adult recreational cannabis market.
Providing recreational users with equally broad and cheap access to cannabis would greatly
increase the harms resulting from legalizing recreational use.
The establishment of a two-track system has drawbacks. It would likely increase the
number of users seeking medical exemptions and increase diversion of medical marijuana to the
illicit trade. Nevertheless, this approach appears preferable to having tens of thousands of
medical marijuana users growing large quantities of cannabis or authorizing others to do so on
their behalf.
In response to a federal court decision,103 the federal government enacted the ninth set of
medical marijuana regulations since 2001, the Access to Cannabis for Medical Purposes
Regulations (ACMPRs).104 The details were released on August 11, 2016, only two weeks before
the ACMPRs came into force and replaced the MMPRs. Pursuant to the ACMPRs, individuals
who have been authorized by a health practitioner to have access to medical marijuana may
register with Health Canada to produce their own cannabis or designate someone to do so for
them. Like their predecessor, the ACMPRS contain detailed provisions that attempt to prevent
100

Bastien, supra note 18.

101

2015 BCSC 1797.

102

In addition to Garber v. Canada (Attorney General), ibid; see Allard v. Canada, 2014 FCA 298; and
R. v. Smith, 2015 SCC 34.

103

Allard v. Canada, ibid.

104

Health Canada, News Release, “Understanding the New Access to Cannabis for Medical Purposes
Regulations” (11 August 2016), online: <http://healthycanadians.gc.ca/publications/drugs-productsmedicaments-produits/understanding-regulations-medical-cannabis-medicales-comprehension-reglements/in
dex-eng.php>.

28
unlawful production and diversion of lawfully-produced cannabis to the illicit trade.105
It should be noted that Health Canada’s initial regulations licensing home cultivation by
medical marijuana users or their designates generated numerous successful court challenges and
ensuing amendments. Home cultivation was no longer permitted under the MMPRs, which came
into force in 2013.106 The new system of home cultivation under the ACMPRs appears to be less
vulnerable to obvious court challenges and more workable than its predecessor. However, it is
unnecessary to go into any more detail, because the ACMPRs were enacted as a stopgap
measure. In the words of Health Canada, “These regulatory changes should not be interpreted as
being the longer-term plan for the regulation of access to cannabis for medical purposes, which is
presently being determined as part of the Government’s commitment to legalize, strictly regulate
and restrict access to marijuana.”107

Conclusion
MADD Canada believes that legalizing possession of cannabis by adults and creating a
legal source of supply will significantly increase the drug’s availability and related health and
safety problems. If, as it appears, the federal government is committed to legalizing recreational
cannabis use, the issue becomes which legalization option best protects the public interest.
Granted, the adverse effects of legalization will vary across the country, having less impact in
those areas in which the availability of illicit cannabis has already reached saturation levels.
Nevertheless, as indicated, there are federal legalization models that will generate fewer
problems than others.
MADD Canada generally agrees with the objectives that the Task Force set out on the first
two pages of the Discussion Paper. However, as indicated, many of the objectives are mutually
exclusive, in that attempting to achieve some will come at the expense of others. Given these
conflicts, MADD Canada would urge the federal government to adopt a legalization regime that
maximizes public health and safety, even if this results in failing to meet consumer expectations
and failing to dramatically undercut the illicit trade.
Of particular concern to MADD Canada is the impact that legalization will have on
cannabis-impaired driving crashes, injuries and deaths. The survey data, roadside screening
studies and post-mortem data attest to the normalization of driving after cannabis use,
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particularly by young Canadians – a constituency that is already uniquely vulnerable to crash
deaths and injuries. Through no fault of the police, the current system of drug-impaired driving
enforcement is simply not working; nor has or will any amount of public awareness campaigning
significantly alter this troubling reality.108
As indicated, MADD Canada would vehemently oppose any legalization initiative until
effective means are in place to address the increased rates of driving after cannabis use that
would otherwise occur. As one American researcher aptly stated, “Legalizing and
commercializing marijuana prior to having effective laws in place to identify and deal with its
consequences is akin to skydiving without a parachute.”109
MADD Canada would urge the federal government to amend the Criminal Code to create a
per se impaired driving offence for having care and control of a motor vehicle with a THC level
above a prescribed limit. That limit should be set at a level akin to the .05% BAC limit for
drinking and driving. The federal government must also move from its exclusive reliance on
SFST and DRE, and work toward enacting a system of mandatory roadside saliva testing for
cannabis and other commonly-used drugs. In our view, the European and Australian approach,
with appropriate modifications, provides a useful model for developing a far more effective
system of drug-impaired driving enforcement in Canada.
We have set out below some key principles and policies that address other aspects of the
Discussion Paper. For the most part, we have not elaborated on measures that we believe have
been adequately dealt with in the Discussion Paper.
 Establish minimum price levels that reflect the THC content of the various products; limit
the potency and range of available cannabis products; establish a strictly enforced
minimum age of purchase and possession of 21; ban all cannabis advertising, promotions
and marketing; and limit the quantity of cannabis that can be purchased at any one time.
 Prohibit home cultivation of cannabis by adult recreational cannabis users.
 Establish a single, federally-mandated production system modelled after the existing
regulations governing the 34 licensed producers of medical marijuana.
 Create a single, federally-mandated distribution system. If there are to be retail cannabis
outlets, they need to be run by a government monopoly, akin to that of the current
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provincial liquor licensing program. However, MADD Canada believes that it would be
inappropriate to sell alcohol and cannabis at the same retail outlets.
 There should be a single framework for the retail distribution of cannabis, and there should
be no private sector retail outlets.
 Enact comprehensive mitigation measures that, among other things: maintain the criminal
status of unauthorized cannabis possession; streamline the arrest and charge process;
replace the current trial procedures with a ticketing system that does not require a court
appearance; and deem cannabis possession offenders who have no subsequent criminal
convictions within two years to have no criminal record.
 Prohibit public cannabis consumption.
 Establish a single government monopoly system regulating both the medical cannabis and
the adult recreational market, but which includes one set of rules governing access for
recreational users and a second set for authorized medical cannabis users.
 Take steps to prevent the aggressive marketing of medical authorizations and the
advertising of medical marijuana as a risk-free cure-all.
In framing the preceding comments, MADD Canada has been mindful of Canada’s less
than stellar impaired driving record. On July 8, 2016, the Centers for Disease Control and
Prevention in Atlanta, Georgia released a report indicating that Canada had the highest
percentage of alcohol-related crash deaths among 19 comparable countries.110 While the media
appeared to be shocked, this should not have come as a surprise. Canada had long had, and
continues to have, a very poor impaired driving record.
The persistence of drinking and driving was not a problem that was unique to Canada.
However, while most comparable countries introduced effective impaired driving
countermeasures, Canada did not. Instead, the federal government enacted a series of
amendments, addressing specific loopholes and increasing the maximum penalties for the
impaired driving offences. While most provinces introduced some progressive countermeasures,
they also dramatically increased the availability of alcohol.111 The public discourse centered on
enacting “tough laws,” and there were numerous calls to increase awareness and education
initiatives. Canada’s poor impaired driving record did not just happen; rather, it was the
inevitable result of our alcohol and impaired driving policies.
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Canada currently has relatively high rates of cannabis use, driving after drug use
(particularly cannabis) is commonplace, and there are no effective means of detecting,
apprehending, and charging drug-impaired drivers. The federal government is poised to legalize
recreational cannabis use for adults, which will increase availability. It is for these reasons that
MADD Canada is extremely concerned that the mistakes made regarding drinking and driving
will be replicated with respect to cannabis.
However, as outlined in this submission, there are legalization schemes and drug-impaired
driving measures that may reduce the harms that will result from legalizing adult recreational
cannabis use. If these measures are not adopted, Canada may well make international headlines
again – this time for having one of the worst drug-impaired driving records among comparable
countries.

